
 
FONVCA AGENDA 

THURSDAY November 17th 2011 
  

Place: DNV Hall 355 W. Queens Rd V7N 2K6 
Time: 7:00-9:00pm 
Chair:  Paul Tub – Pemberton Heights C.A. 
Tel: 604-986-8891 Email: petubb@hotmail.com 
 
Regrets: Val Moller – hosting Woodcroft ACM 
         

 
1. Order/content of Agenda(*short) 
 

Early agenda Item submissions (especially 
those including electronic support material) - 
by members who plan to attend - would be 
appreciated.   
 

 
 
2. Adoption of Minutes of Oct 20th           
 http://www.fonvca.org/agendas/oct2011/minutes-oct2011.pdf  
 

 

 
3. Old Business 
 

 
3.1 Council Agenda Distribution - continued 
-Further response expected from Stuart 
- Rates of NSN publications 

 

 

4. Correspondence Issues 
 

4.1 Business arising from 13 regular emails: 
Distributed with full package and posted on web-site 
 
4.2 Non-Posted letters – 2 this period  
Distributed with full package but not currently posted 
on web-site. 
 

 
4.3 Roundtable on “Current Affairs” 
 
 
 

  

 
 
 
 
5. New Business 
Council and other District issues. 

a) Location of Municipal Candidates 
http://g.co/maps/aqzqe 
http://maps.google.com/maps/ms?msid=206697059114531
667273.0004b066baff07daa5f7f&msa=0   

b) Election Prediction Contest  
c) $ Contribution by Candidates for meetings.  

Ie. What is policy of others on requesting candidates 
to contribute to cost of holding the all-candidates 
meeting.  

 

6. Any Other Business 
 

6.1 Legal Issues 
(a) Crooks vs. Newton 
Defamation case of links to “bad” sites dismissed.  
http://scc.lexum.org/en/2011/2011scc47/2011scc47.html  
 
b) How an Organization can adopt Robert’s Rules 
http://www.robertsrules.com/authority.html  
Roberts Rules Simplified: 
www.union1.org/oip/PDF Files/PDF- Others/Roberts Rules.pdf  
 

6.2 Any Other Issues (2 min each) 
a) Congestion and Density 
http://www.vtpi.org/tdm/tdm96.htm 
 
b) Municipal Services – a nice overview 
http://www.trentu.ca/economics/WorkingPapers/Munici
pal%20Services.pdf  
 
c) News-Clips for current month 
http://www.fonvca.org/agendas/oct2011/news-clips/   
 

7. Chair & Date of next meeting. 
Brian Platts  – E.U.C.C.A. 
December  15th  2012   
 
ATTACHMENTS -List of Recent Emails to FONVCA  
OUTSTANDING COUNCIL ITEMS-Cat Regulation Bylaw; 
Review of Zoning Bylaw;  Securing of vehicle load bylaw; 
Snow removal for single family homes bylaw. 

A period of roughly 30 minutes for association members to 
exchange information of common concerns. 



FONVCA Received Correspondence/Subject   
   17 October 2011  13 November 2011 

              LINK  SUBJECT 
http://www.fonvca.org/letters/2011/17oct-to/Elise_Roberts_18oct2011.pdf  Mountain Biking & Environmental Damage 

http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_22oct2011.pdf  Q8 for Municipal Candidates 
http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_23oct2011.pdf  Article on “Peak Car?” 

http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_24oct2011.pdf  # cars exceeding 1 billion… 

http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_30oct2011.pdf  New comment on Video highlights of "Building a Healthy Community.... 

http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_31oct2011.pdf  FONVCA's positions to DNV Council 
http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_7nov2011.pdf  inconvenient truth at the bottom of our aging population 

http://www.fonvca.org/letters/2011/17oct-to/Corrie_Kost_7nov2011.pdf  Canada's Aging Population 

http://www.fonvca.org/letters/2011/17oct-to/Wendy_Qureshi_8nov2011.pdf  Link to Shaw Cable video of DNV Candidates 

http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_9nov2011.pdf  Comments (on process) to DNV Council 

http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_11nov2011.pdf  Inappropriate practice with regard to redacted documents 

http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_12nov2011.pdf  Construction Stakeholder Management | Sustainable Cities Collective 

http://www.fonvca.org/letters/2011/17oct-to/Doug_Curran_13nov2011.pdf  Taxing non-resident property owners 
  

  

  

  

  

  

  

  
Past Chair of FONVCA (Jan 2009-present)                                                                                                     Notetaker 
 
Nov 2011  Paul Tubb Pemberton Heights       Eric Andersen 
Oct 2011  Diana Belhouse Delbrook C.A. & SOS     Paul Tubb 
Sep 2011  John Hunter Seymour C.A.      Dan Ellis 
Jul 2011  Cathy Adams  Lions Gate C.A.      John Hunter 
Jun 2011  Eric Andersen Blueridge C.A.      Cathy Adams 
May 2011 Dan Ellis  Lynn Valley C.A.      Brian Platts/Corrie Kost 
Apr 2011  Brian Platts Edgemont & Upper Capilano C.A.    Diana Belhouse 
Mar 2011  Val Moller Lions Gate C.A.      Eric Andersen 
Feb 2011  Paul Tubb Pemberton Heights   Special focus on 2011-2015 Financial Plan   
Jan 2011  Diana Belhouse S.O.S.       Brenda Barrick 
Dec 2010  John Hunter Seymour C.A.   Meeting with DNV Staff on Draft#1 OCP None 
Nov 2010  Cathy Adams Lions Gate C.A.         John Hunter 
Oct 2010  Eric Andersen Blueridge C.A.      Paul Tubb 
Sep 2010  K’nud Hille  Norgate Park C.A.      Eric Andersen 
Jun 2010  Dan Ellis  Lynn Valley C.A.      Cathy Adams 
May 2010 Val Moller Lions Gate C.A.       Cathy Adams    
Apr 2010  Paul Tubb Pemberton Heights                          Dan Ellis 
Mar 2010  Brian Platts Edgemont C.A.      Diana Belhouse 
Feb 2010  Special 
Jan 2010  Dianna Belhouse  S.O.S       K’nud Hille 
Nov 2009  K’nud Hill Norgate Park C.A.      Eric Andersen 
Oct 2009  Dan Ellis  Lynn Valley C.A.      Cathy Adams 
Sep 2009  Brian Platts Edgemont C.A.      Dan Ellis 
Jul 2009  Val Moller Lions Gate N.A.      Diana Belhouse 
Jun 2009  Eric Andersen Blueridge C.A.      Diana Belhouse 
May 2009 Diana Belhouse S.O.S       Eric Andersen 
Apr 2009  Lyle Craver Mt. Fromme R.A.      Cathy Adams 
Mar 2009  Del Kristalovich Seymour C.A.      Dan Ellis 
Feb 2009  Paul Tubb             Pemberton Heights C.A.     Cathy Adams 
Jan 2009  K’nud Hille Norgate Park C.A.      Eric Andersen

 



FONVCA 
Minutes Oct 20th 2011 

 
Place: DNV Hall 355 W. Queens Rd V7N 2K6 
Time: 7:00-9:00pm 

Attendees 
Cathy Adams   Lions Gate N.A. 
Corrie Kost   EUCCA 
Dan Ellis    Lynn Valley C.A. 
Diana Belhouse  Delbrook C.A. & 
       NV Save Our Shores Society 
Doug Curran   Capilano Gateway Ass. 
Eric Godot Andersen Blueridge C.A. 
Paul Tubb   Pemberton Heights C.A.  
Val Moller   Lions Gate N.A. 
John Hunter  Seymour Community Ass. 

Regrets:.  
 
The meeting was called to order at 7:02 PM. 
. 

1. ORDER / CONTENT OF AGENDA 
Add 6.2 (h) Item to be tabled for in-camera discussion 
 
2. ADOPTION OF Sep 15th  2011 MINUTES 
Moved (Val), seconded (Cathy) to adopt the 
September/2011 minutes as circulated. 
http://www.fonvca.org/agendas/oct2011/minutes-sep2011.pdf  
Carried unanimously. 

3. OLD BUSINESS 
3.1 Council Agenda Distribution 
Report on meeting with Stuart 
John Hunter reported he has contacted David Stuart and is 
waiting for a response. Discussion followed regarding best 
way to reach people and ways to reduce publishing cost. 
Eg. Obtain NSN publication rates; Approach NSN re more 
complete listing of agenda. 

4. Correspondence Issues 
 

4.1 Business arising from 24 regular emails: 
Summary/overview of correspondence received was 
provided by Corrie 
 

4.2 Non-Posted letters – 0 this period  
 

4.3 Roundtable on “Current Affairs” 
 
 
 

1. LVCA will discuss role of the association and 
social service delivery at an upcoming meeting.  

2. Woodcroft, Blueridge (jointly with others in area) 
and Edgemont will be hosting all candidates 
meetings.  

3. There are some upcoming SCA executive 
changes. 

4.  CGA has upcoming sessions on the proposed 
community centre for the Lower Cap area and 
community building.  

5. DCA/SOS expressed concern about lack of action 
re particular street ends. 

 
Corrie gave a short summary of the following 
agenda items (a-e): 
 
a) Smart Meters – real & virtual concerns/benefits  
http://www.bclocalnews.com/news/131531573.html 
Virtual: Radiation concerns – see agenda item 5.1 for 
details   Real: Possible higher $/kwh rate to charge electric 
cars as is done by some US private utilities thus negating 
some cost advantages over using fossil fuels (benefit 
clawback). 
  
b) Develop with Care – Ministry guidelines for setbacks 

from busy roads (150-750m) 
http://www.fonvca.org/agendas/oct2011/4.3-b.pdf  
Building design may need to compensate for negative health 
impacts due to truck traffic in Town Centres. 
 
c) Sharing information on DNV Municipal Candidates 
See also 6.2(e) 
 
d) Strong Towns – CGA 
http://www.strongtowns.org/journal/category/cost-of-development  
 
e) Building a Better Community – CGA 
http://www.youtube.com/watch?feature=player_embedded&v=xnhlZn9zE1M# 
 
 

f) Municipal Election Questions 
Responses to Q8 – CGA, Hunter, Ellis, Platts, Adams 
http://www.fonvca.org/agendas/oct2011/CGA-7oct2011.pdf 
http://www.fonvca.org/agendas/oct2011/CGA-10oct2011.pdf   
http://www.fonvca.org/agendas/oct2011/John_Hunter_q8.pdf 
http://www.fonvca.org/agendas/oct2011/John_Hunter_10oct2011.pdf  
http://www.fonvca.org/agendas/oct2011/Dan_Ellis_9oct2011.pdf 

         http://www.fonvca.org/agendas/oct2011/Brian_Platts_9oct2011.pdf 
As no consensus could be established regarding a 
rewording of Q8 Corrie has submitted the list of questions, 
as drafted at the last meeting, to all the candidates at close 
of their nomination (Oct 14th). The final list of candidates 
from whom we hope to receive responses from was 
reviewed. Corrie will post replies to the 10 FONVCA 
question on www.fonvca.org website within 24 hrs of 
response deadline. Corrie will also prepare E size 
summary sheets of responses for display at FONVCA 
member all-candidate meetings.  
 
 
5. NEW BUSINESS 
 
5.1 Safety of Wi-Fi Revisited (re: 4.3a) 
http://www.hc-sc.gc.ca/hl-vs/iyh-vsv/prod/wifi-eng.php   
http://www.oahpp.ca/resources/documents/Wireless%20technology%20a
nd%20health%20outcomes.pdf  

http://www.nsnews.com/technology/Residents+deserve+smart+meter+ins
tallation/5165297/story.html 

 
5.3 Steps to Improve Community Associations 
This item was originally deferred from the Sep/2011 meeting. 
http://www.vcn.bc.ca/citizens-handbook/1_07_keeppeople.html 

A handy resource for all associations desiring to improve their 
status.  

A period of roughly 30 minutes for association members to 
exchange information of common concerns. 



6. ANY OTHER BUSINESS 
6.1 Legal Issues 
Items a) & b) referred from the previous FONVCA meeting. 

There was a brief discussion of each item. 

 
*a)  DNV can enter land/buildings for bylaw enforcement without a warrant: 
http://www.oboa.on.ca/training/caselaw/pdf/6%20R.%20v.%20Bichel.pdf  
It was of interest that DNV established this precedent setting 
ruling by the Canada Supreme Court. 
 

*b)  Neighbour Law – BC Branch of Canadian Bar Association 
http://www.cba.org/bc/public_media/housing/400.aspx 
  
 

*c) Municipal Liability for Highway Safety 
http://www.vancouversun.com/health/Municipality+pursued
+accident+highway/5475617/story.html  
To a degree municipalities can set their own standards. 
 

*d) Occupiers Liability Act – Related to issue of Mountain Biking 
http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/00_96337_01 
http://www.marymacgregor.ca/article05.htm 
http://stason.org/articles/life/justice/cycling/Occupiers-Cyclists-And-One-
Eyed-Jacks-The-Wild-Game-Of-Occupiers-Liability.html  
 

*e) BC Supreme Court Dismisses Defamation Lawsuit 
http://www.fonvca.org/agendas/oct2011/Judge%20rules%20Marley%20n
ot%20defamed%20at%20election%20meeting.pdf  
Above include details of court judgement. Court re-affirms 
qualified privilege to public at such meetings. 

 

*f) Judge Awards Costs in baseless (SLAPP) lawsuit 
Follow-up of FONVCA June2011 agenda item 6.1(a) 
http://www.vancouversun.com/news/opinion/5543117/story.html  

 

 

6.2 Any Other Issues (2 min each) 

Items a) to d) were referred from previous FONVCA 
meeting 

 
*a) Transit trips to work take twice as long as driving  
http://www.statcan.gc.ca/pub/11-008-x/2011002/article/11531-eng.pdf  
 
*b) For more issues see 
http://www.fonvca.org/agendas/sep2011/extras.pdf 
http://www.fonvca.org/agendas/oct2011/newsclips/  
Corrie advised he has a data base of news clips placed in 
the corresponding monthly agenda directory under 
“newsclips” which may prove to be valuable reference 
material for all members wanting to keep up with issues 
having a local impact. 
 

c) Pesticides- Dinosaur Views  
http://www.nsnews.com/health/Dinosaur+view+needs+wiping/5375615/story.html  
Corrie & John had responded to an article in North Shore News 
 
d) Amalgamation   
 

e) DNV All candidates meetings information 
http://www.dnv.org/article.asp?a=5164&c=764  
 

 
*f) The economic impacts of climate change for Canada 
http://nrtee-trnee.ca/climate/climate-prosperity/the-economic-
impacts-of-climate-change-for-canada/paying-the-price  
http://www.vancouversun.com/news/Vancouver+faces+greatest+flood+risk/5482186/story.html  
 

*g)  Effect of Immigration – Limits to demographics change 
http://sociology.uwo.ca/popstudies/dp/dp03-03.pdf    

http://www.immigrationwatchcanada.org/background/research/immigration/immigration-
and-canadian-demographics-summary/ 
Lesson: Realistically, immigration can have only a minimal 
impact on the demographics shape of Canada.  

h) In-camera item tabled – section 60 of Robert’s Rules of 
Order – item deferred to a later date. 

7. CHAIR AND DATE OF NEXT MEETING 
Thursday November 17th  2011 
Chair: Paul Tubb – Pemberton Heights C.A. 
Notes: Eric Andersen – Blueridge C.A. 
 
Meeting adjourned 9:00 PM. 



Subject: Fwd: FW: Article by Dave Norona
From: Brian Platts <bplatts@shaw.ca>
Date: 18/10/2011 11:32 AM
To: Corrie Kost <corrie@kost.ca>

-------- Original Message --------
Subject:FW: Article by Dave Norona

Date:Tue, 18 Oct 2011 11:07:16 -0700
From:Elise Roberts <eliseroberts@shaw.ca>

To:editor@nsnews.com
CC:fonvca@fonvca.org

 
 
Dear Editor: 
 

It is very clear now by reading the October 16th ar cle by Dave Norona “Riders experience new single track high,” that the North Shore
News is catering to mountain bike ac vists, first by allowing one of them to be a regular writer in the North Shore News, secondly by giving free
adver sing to the companies that support his ac vi es.   And if the North Shore News thinks that this ar cle is a subtle way to introduce and
advocate for motorized vehicles in our peaceful heaven, they are very very wrong!  
 

Also, if ci zens think that there is no environmental damage due to the excessive building of mountain bike trails,   I encourage readers to

look for themselves at the North Shore Mountain Bike web site forums.   Here is just one of them: Oh man is new executioner in trouble. The
entire trail is essentially muddy ruts. Can't see it lasting too long this winter. I hate to say, but it should get shut down until the spring
otherwise there will be no trail next year.  Are these the “sustainable trails” that DNV Parks is talking about?  Mud means erosion and
loss of habitat for flora and fauna, including our amphibians at risk.
 

Would you want your 12 year old riding through this mud at high speed?  Google the number of serious accidents that happen related to
mountain biking and how Safety Councils are very concerned about it.  The North Shore News should stop encouraging this dangerous sport to
our kids and giving free adver sing to the companies that are profi ng from it!
 
Thank you,
 
Elise Roberts
C.C. FONCVA
Mayor and Council

 
 

Fwd: FW: Article by Dave Norona
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Subject: Re: Rephrasing Question #8 / FONVCA questions for municipal candidates...
From: Douglas Curran <dougcurran@shaw.ca>
Date: 22/10/2011 12:35 PM
To: Cathy Adams <CathyAdams@shaw.ca>
CC: John Hunter <hunterjohn@telus.net>, Brian Platts <bplatts@shaw.ca>, fonvca@fonvca.org, Corrie Kost
<corrie@kost.ca>, Bill Maurer <billm@millsoft.ca>, Brenda Barrick <stampergb@shaw.ca>, Chris Sallis
<csallis@vcc.ca>, Dan Ellis <ellis7880@shaw.ca>, Dennis Bevington <dennis_bevington@sfu.ca>,
Mike/Josie Riley <mjriley@shaw.ca>, Eric Andersen <EricGAndersen@shaw.ca>, Herman Mah
<hermanmah@shaw.ca>, John Miller <jlmmam@shaw.ca>, Katherine Fagerlund <ekfagerlund@telus.net>,
Lyle Craver <lcraver@shaw.ca>, Maureen Bragg <m.bragg@shaw.ca>, Norm Epp <normepp@shaw.ca>,
Paul Tubb <petubb@hotmail.com>, Ron Adams <Bike@ronadams.ca>, Ron Polly <rpolly@shaw.ca>, The
Knees <pairofknees@gmail.com>, Valerie Moller <vmoller@telus.net>, Douglas Curran
<capgatewayassoc@gmail.com>

Cathy,

I think you are correct in writing that the CGA holds opinions that are "not necessarily held by everyone who
has a hand in what we're doing here."  

What would be helpful to myself and others in the Gateway community, would be to have from you a clear
articulation as to what it is, in your estimation, of "what we're doing here".  You will recall that some months
back a similar request was made of you by a number of local residents, none of whom I believe, would feel
that they had received a satisfactory response to their sincere request.

If FONVCA is to present itself to DNV Council and the public as a legitimate "association of associations" it
must operate in a way that recognizes its obligations to those bodies.  A clear articulation of FONVCA's goals
and how it sees itself operating with regard to the public is a necessary element of that legitimacy.

sincerely

Douglas Curran
2046 Curling Road
North Vancouver, B.C.
Canada  V7P 1X4

Ph: 604-985-5621
www.dougcurranphotos.com

On 14-Oct-11, at 2:50 PM, Cathy Adams wrote:

Hello to all,
I have been out of town over Thanksgiving,
and followed the discussion as it happened, more or less.

My 2 cents - the question, which was debated at the last FONVCA meeting and it ended where it did,
should be left as decided at that time.
This email discussion shows there is no consensus about any change to the question, so it should be left
alone.

Re: Rephrasing Question #8 / FONVCA questions for municipal candidates...
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These questions need to go out to the candidates about now - tomorrow?

The proposed revision by Doug Curran reveals a bias that is not necessarily held by everyone who has a
hand in what we're doing here.  And Doug,
I would ask that you ensure your comments are kept respectful - it's not your place to tell John Hunter, for
instance, what he should be concerned about.

Cathy Adams

At 10:03 AM 10/10/2011, Douglas Curran wrote:

John,

Let's leave here then for now.  We appreciate and support your concern for runaway tax regimens and
pet public projects fueled by civic politicians.  We are looking for options that open opportunities for
those living here to stay here in a situation that does not - to our thinking - have a sustainable financial
structure in its present form.

We should be able to address these two poles and arrive at a solution that enriches the district as a
desirable location in both tax base and livability terms.  Failing to address the very real challenges facing
us on both of these reality facets will leave us suffering and deficient on both fronts.

Doug Curran and Mike Riley

Douglas Curran
2046 Curling Road
North Vancouver, B.C.
Canada  V7P 1X4

Ph: 604-985-5621
www.dougcurranphotos.com

On 10-Oct-11, at 7:43 AM, John Hunter wrote:

Doug  we are just going by each other   this kind of debate by e-mail is futile.  A couple of
comments in the text below.  Cut me out of this until I am back mid next week if the debate is
still open.

On Sun, Oct 9, 2011 at 8:46 PM, Douglas Curran <dougcurran@shaw.ca> wrote:

John,

In our suggested question (below) we anticipated your concerns about higher taxes and direct

Re: Rephrasing Question #8 / FONVCA questions for municipal candidates...
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subsidies to developers and/or any particular group.  We all have concerns about an increasing
tax load.

These concerns have to be regarded within the larger context of the DNV, its financial structure
and demographic makeup.  here are some points we know are not going to go away:

- we have a rapidly aging demographic who are largely reliant on fixed incomes and will require
changes to how they live and what services they require in order to continue living here.  Who
will pay for these increased needs?   yes, exactly, especially if we carry out some of the subsidy
issues flaoted during the many OCP meetings
- the current infrastructure throughout the DNV is coming to the end of its service life and the
cost of replacement is of such a magnitude that the existing tax base can not in and of itself
cover the costs without raising taxes on individual home owners, many of whom, as pointed out
above, are on a fixed financial base. how will we finance the replacement sewers adn pipes and
bridges?    ditto

- without offering a greater variety of housing options many seniors will not be able to stay in
their homes.  Buyers for the homes coming on the market will need much higher incomes than
the Canadian average.  Most of the buyers will not be your own children, who will be forced to
live elsewhere.   welcome to a reality of life - just as Monica nad I lived in Coquitlam in the
1970s as we could not afford further in.  I am one of those seniors by the way and many of us
are being forced to downsize and move    another unfortunate reality of life.   

- DCCs are demanded by residents and the DNV as a means to offer increased amenities to
residents without raising taxes.  Is this a subsidy to the developer or residents?  you totally
missed my point      OCP suggestions to FORGIVE or REDUCE DCCS if the developer would
build some affordable housing in new developments   that is, if DNC in general would subsidize
the development of the "affordable" units.  By the way, DCCs are not free - every cost you
force on a developer flows through to someone and it is NOT the developer.

- the current tax structure of the DNV discourages business and industry from locating here. 
yes, industry and commerce subsidize residentials and that is true in most of BC and led to the
industrial tax revolt in some BC towns

 - The City of North Vancouver will never agree to a merger as it would be like being asked to
buy a new engine for a 20 year old car that the owner forgot to put oil in.    Why would they
want to bail out a district that refuses to contemplate increasing the tax base but demands a
continued low, inefficient density?

Perhaps John, we need to redirect your concerns to another term than "affordable' as it carries
connotations of subsidized housing, which is to say welfare.  No one is describing blocks of
council housing flats up Mt. Seymour.  There are many examples available of creative,
appropriate housing for middle and low income earners that create community and provide
residents with homes where they can invest their own social capital for the benefit of everyone,
not just those of us who lucked out  by being born at the right time, and ended up in the right
place.  DOUG, IF IT IS ENTIRELY ALL RIGHT WITH YOU, I'LL DIRECT MY CONCERNS
WHERE I WISH.   AND IT IS CLEAR FROM THIS PARAGRAPH YOU DO NOT
UNDERSTAND MY CONCERNS.

"Given the demonstrated benefits and vitality achieved through
having inclusive and diverse communities, and the acknowledged

Re: Rephrasing Question #8 / FONVCA questions for municipal candidates...
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gap in the North Shore's demographic mix of age and incomes, how
do you propose to close this gap without disproportionately raising
taxes?"

Doug

On 9-Oct-11, at 4:40 PM, John Hunter wrote:

 I have put my responses IN CAPS in the various messages below.

 On Sun, Oct 9, 2011 at 4:07 PM, Brian Platts <bplatts@shaw.ca> wrote:
The problem is the question inadvertently focuses on "housing" by using the phrase
"people who cannot afford to live here." As far as I know, the DNV is not subsidizing
housing for those who cannot afford market prices. Housing subsidies come from BC
Housing and various social agencies such as the Lions or Kiwanis Societies.  I WAS
RESPONDING TO THE IDEAS FLOATED IN THE OCP IN THE 8 PLUS
MEETINGS I ATTENDED, WHEREIN PEOPLE WANTED TO INCREASE
DIVERSITY AND NOTED MANY PEOPLE COULD NOT AFFORD TO LIVE
HERE.    I DID NOT SEE ONE INDIVIDUAL OR COUNCILLOR ASK THE
QUESTION, AS PEOPLE FLOATED IDEAS HOW TO MAKE IT AFFORDABLE
FOR THESE PEOPLE, "IS THIS THE RIGHT THING TO DO AND WHAT IMPACT
MIGHT IT HAVE ON OTHERS".  IDEAS RANGED FROM CUTTING DCCs TO
THOSE DEVELOPERS WHO ADDEED MORE "AFFORDABLE"  (READ
SUBSIDIZED) HOUSING TO ALLOWING DENSITY BONUSING IF
DEVELOPERS BUILT AFFORDABLE APARTMENTS IN NEW BUILDINGS TO
ALL SORTS OF THINGS.  ALL ARE A FORM OF SUBSIDY BY DNV.

If I recall the discussion from the Sept FONVCA meeting, the question was intended it
to cover a broad range of DNV subsidies to various groups. I can think of the subsidy
to the Deep Cove Yacht club as an example. I don't know whether or not the yacht
club members can afford to live here or not, but I don't think their private club house
which sits on public land should be subsidized with reduced rent.  I SURE WAS NOT
THINKING OF SOME OF THE SENSELESS TAX BREAKS TO OUTFITS WHO
PROBABLY SHOULD NOT HAVE THEM - PERMISSIVE TAX EXEMPTIONS.

Question #8 focuses on subsidies of those who cannot afford to live here, but I would
argue, why should we subsidize those who CAN afford to live here?   I AM NOT
ARGUING WE SHOULD.  THIS ISSUE DID NTO COME UP AT OCP, BUT IT IS A
FAIR QUESTION - BUT IT IS NOT THIS QUESTION.

-Brian Platts

On 10/9/2011 12:44 PM, Douglas Curran wrote:

 John,

 If you are not concerned about the aspect of debt (public or private) then why
do you care whether or not "those who can realistically afford to live here" want to
do so? BECAUSE THE DNV CAN RAISE OUR TAXES WITHOUT INCURRING

Re: Rephrasing Question #8 / FONVCA questions for municipal candidates...
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DEBT. If your only concern is their ability to pay, then the open market would take
care of that aspect.  If the aspect of debt is not a concern to you then what is? I
think that we can generally agree that any subsidy of necessity equates to some
form of debt to someone else.  NO.  JUST RAISE TAXES.

 My point about health care is that the criterion of ability to pay is not (within
the Canadian context) the single determinant as to whether or not one should have
access to medical care.  Similarly, access to decent affordable housing/shelter and
clean water is very much, in the overall context of life, a factor of life or death. 
YES, BUT HAVING THAT AFFORDABLE HOUSING IN THE MOST
EXPENSIVE AREAS OF A GIVEN REGION IS NOT.  These critical components
of life are recognized as being of such benefit to the general population that they are
to varying degree, accorded public subsidies.

 From some perspectives, living in Fort Langley - when looking at the macro
impacts on life, relationships, and carbon footprint, may well be in fact a matter of
life and death, albeit deferred somewhat.  My point would be that for most
commuters coming from Fort Langley the full and true costs of living there (both for
themselves and the public) is not fully accounted in the purchase cost of their
housing. 

 This is precisely the problem as stated in the excerpt i included in my previous
email; our land use is unproductive and the costs of maintaining the present
infrastructure is not sustainable.  It is for this reason that many planners and civic
leaders are calling for a change in how development takes place; to reflect the true
costs of sprawl, and in particular single family suburban development.

 With regard to driving seniors from their homes, many of our seniors are
presently 'house rich and income poor'.  There are few options for these people at
present within the DNV.  If they want to remain in their homes they will feel
increased pressures from the rising costs of home ownership in a municipality with
low density and aging infrastructure.  Will we allow for new housing options that
permit these people to remain within their lifelong neighbourhoods, or force them to
move off to distant locations, with all of the ensuing health and social problems this
would inflict on them?  AS TAXES RISE DUE TO SUBSIDIES AND ALL OTHER
PRESSURES RANGIUNG FROM GOVERNMENTS TO INFLATION, WE WILL
HAVE THEM FORCED OUT.

  This is not an abstract problem, but one that lies at the very heart of the
recent conflict over a seniors housing development in Parkgate.  The same need for
constructive and compassionate dialogue is required of every other community in
the DNV.  And of course, we need to ask along with that, who will be available to
care and service us, as we ourselves slip into increasing age and need.

 Why, John, do you assume that the opportunity for working people to obtain
decent, modest and appropriate housing necessarily comes only at a personal cost to
you?   NO.  BUT IT IS VERY LIKELY TO IF THEY CAN'T AFFORTD TO LIVE
HERE.  WHO DO YOU SUGGEST IS MAKING UP THE DIFFERENCE?

 While the question was debated at the FONVCA meeting it was not agreed
upon by the CGA representative, nor subsequently by our executive or others in the

Re: Rephrasing Question #8 / FONVCA questions for municipal candidates...
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community.

 It isn't a matter of our not understanding the question,  What is lacking in the
initial and the subsequent Question #8, is an attempt to engage candidates in seeking
constructive solutions to a serious gap and problems in the DNV's demographic
makeup.  Rather than seeking solution your question reinforces the quest for the
status quo and turns its back on the challenges facing us. LET'S JUST AGREE TO
DISZAGREE.

 as before,

 Doug Curran and Mike Riley

 Douglas Curran
 2046 Curling Road
 North Vancouver, B.C.
 Canada  V7P 1X4

 Ph: 604-985-5621
  www.dougcurranphotos.com

 On 9-Oct-11, at 7:03 AM, John Hunter wrote:

 Dolug  I think you are missing the point of my question - and you
misunderstand my concern and my reasons for the phrasing.   I was not
concerned about debt.  It is a fact that some people cannot realistically afdford to
live here, or in Toronto, or Paris, or Tokyo, and I am not going to ask others to
subsidize me when I can't.
  
 The problem is that in subsidizing anybody, you raise taxes for all and in
allowing those who cannot on their own live here, you drive pensioners and
others on fixed income off the north shpore.  It's a zero sum came.
  
 Your health care analogy fails in my view.   Health care may be a matter of
life or death.  Living on the north shore vs, say, Fort Langley, where housing is
half the price probably is not.
  
 I do not agree with the rephrasing.    The q
  
 Corrie I am out of town and haven't my address book   please circulate my
response to our group.
  
 On Fri, Oct 7, 2011 at 7:06 PM, Douglas Curran <dougcurran@shaw.ca>
wrote:

To members of FONVCA,
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RE: Rephrasing Question 8 ("Under what circumstances do you believe
ratepayers should subsidize those who realistically cannot afford to live in
the DNV?")

The original question was based in a concern that present taxpayers within
the DNV would be asked to assume large municipal debt in order to
subsidize expanding services for those on moderate, low or no income. 

While the concern for debt obligations is valid, it was the feeling of the
CGA Executive Board (and other members in our community) that the
manner in which the question was framed was inappropriate and needed to
be rephrased in a manner that promotes constructive and creative solutions
for enhancing affordability throughout the DNV.

The term "those who realistically cannot afford to live in the DNV" is
prejudicial and flies in the face of all knowledge of how to reinforce a
healthy community.  There is a responsibility on the part of all levels of
government to provide opportunities for decent housing, services and
amenities for everyone, not just for those who have the fortune to have
established themselves in single-family properties in the DNV. 

While not everyone can afford to live in Beverly Hills, we need to ask
ourselves if this is the criterion by which we want to build and maintain the
DNV?  Purely on the demonstrated ability to pay?  Do we deem this to be
an acceptable criterion for determining who receives health care? 

Given that the single-family property owners in the DNV do not themselves
cover the full costs of servicing their homes, I would submit that it is less
than honourable to query candidates about subsidies to those who cannot
afford to live here.  To quote the comic strip character Pogo, "We have
seen the enemy and he is us."

A number of experts have commented on the manner in which building
codes and zoning bylaws themselves create the conditions for increasing
the costs of housing and ongoing costs of infrastructure.  Most of these
design ideas came out of post war suburban development ideals, with no
thought to their aftermath.  We have been living through, and are coming to
end of a great experiment and the end is not entirely pretty.  The excerpt
below although from the American blog, Strong Towns
http://www.strongtowns.org/journal/ is equally applicable to our district.

With the above points in mind, we suggest the following replacement for
Question #8:
"Given the demonstrated benefits and vitality achieved through having
inclusive and diverse communities, and the acknowledged gap in the North
Shore's demographic mix of age and incomes, how do you propose to close
this gap without disproportionately raising taxes?"

	-	excerpt from Strong Towns Journal

Re: Rephrasing Question #8 / FONVCA questions for municipal candidates...
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"Since	the	end	of	World	War	II,	we've	been	so	wealthy	and	had	so	much
growth	that,	for	most	parts	of	the	country,	the	productivity	of	our
places	did	not	matter	much.	If	it	created	a	job,	it	was	good.	If	it	brought
in	a	new	business,	it	was	good.	We	didn't	ever	pause	to	worry	about
what	happens	when	the	maintenance	bill	comes	due.

Those	bills	are	due	now,	and	more	are	arriving	each	day.	We	don't	have
anywhere	near	the	money	to	maintain	so	many	unproductive	places.
What	we	face	is	a	choice	between	a	chaotic	reset	or	a	strategic
contraction	--	one	where	we	intentionally	divert	our	limited	resources
into	those	endeavors	that	are	most	productive	while	we	seek	--	block
by	block	and	neighborhood	by	neighborhood	--	to	improve	the
productivity	of	our	places."

sincerely,
Mike Riley  & Doug Curran

Re: Rephrasing Question #8 / FONVCA questions for municipal candidates...
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Subject: Are we reaching ‘peak car’? - The Globe and Mail
From: Douglas Curran <dougcurran@shaw.ca>
Date: 23/10/2011 1:08 PM
To: Corrie Kost <corrie@kost.ca>, fonvca@fonvca.org

This article in Saturday's October 22,  Globe and Mail (Focus section, page F6) profiles the phenomena of a
growing number of urban and suburban dwellers who have opted to change or divest themselves of their cars
for daily commuting.  

"Experts say our love affair with the automobile is ending, and that could change much more than how we get
around – it presents both an opportunity and an imperative to rethink how we build cities, how governments
budget and even the contours of the political landscape.... Finding themselves caught in an uncomfortable
tangle of urban sprawl, population growth and plain individual inconvenience, people, one by one, are just
quietly opting out."   

http://www.theglobeandmail.com/news/national/are-we-reaching-peak-car/article2210139/

Douglas Curran
2046 Curling Road
North Vancouver, B.C.
Canada  V7P 1X4

Ph: 604-985-5621
www.dougcurranphotos.com

Are we reaching ‘peak car’? - The Globe and Mail
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Subject: Number Of Cars Worldwide Surpasses 1 Billion; Can The World Handle This Many Wheels?
From: Douglas Curran <dougcurran@shaw.ca>
Date: 24/10/2011 9:26 PM
To: Corrie Kost <corrie@kost.ca>, fonvca@fonvca.org

Corrie,

The link below will take you to an interesting article on the increase of automobile numbers, as well as steps underway in
China to deal with the potential demand for fuel. Also interesting is the attitude expressed from both Chinese and Indian
authorities that cycling is not the manner by which they see their future developing in cities.  Given the growing difficulty
in meeting the world's present demand for 87 million barrels of oil today, it is difficult to foresee other than growing
scarcity and rising costs for petroleum based fuel.

I think the article (linked below) makes for an interesting counterpart to the article on Commuting times that you included
in the last FONVCA agenda.

http://www.huffingtonpost.ca/2011/08/23/car-population_n_934291.html

Douglas Curran
2046 Curling Road
North Vancouver, B.C.
Canada  V7P 1X4

Ph: 604-985-5621
www.dougcurranphotos.com

Number Of Cars Worldwide Surpasses 1 Billion; Can The World Handle ...
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Subject: Fwd: New comment on Video highlights of "Building a Healthy Community....
From: Brian Platts <bplatts@shaw.ca>
Date: 30/10/2011 12:24 PM
To: Corrie Kost <corrie@kost.ca>

-------- Original Message --------
Subject:New comment on Video highlights of "Building a Healthy Community....

Date:Sun, 30 Oct 2011 12:00:27 -0700
From:Douglas Curran <dougcurran@shaw.ca>

To:Jim Morrison <videopro@shaw.ca>
CC:Wayne Adare <Wayne.Adare@vertexgroup.com>, kim Belcher <kbelcher@shaw.ca>,

"egrenon@shaw.ca Grenon" <egrenon@shaw.ca>, Tom Lancaster <LancasterT@dnv.org>, Annie
Mauboules <MauboulA@dnv.org>, fonvca@fonvca.org

Jim,

Another positive comment (below) received from someone elsewhere in the Lower Mainland.  We are reaching out and being heard
as a constructive voice beyond our community borders.

Thanks again for your time and assistance for an essential followup component of our Big Bench Sessions.

Doug

Begin forwarded message:

From: Jamie Billingham <noreply-comment@blogger.com>
Date: October 30, 2011 11:48:34 AM PDT (CA)
To: dougcurran@shaw.ca
Subject: [Capilano Gateway Association] New comment on Video highlights of "Building a Healthy  Community....

Jamie Billingham has left a new comment on your post "Video highlights of "Building a Healthy
Community...":

Thanks so much for posting this. Great timing with BC municipal elections in full swing. I know in my
community the issues are housing, transportation and creating a healthy and abundant community.

Posted by Jamie Billingham to Capilano Gateway Association at October 30, 2011 11:17 AM

Fwd: New comment on Video highlights of "Building a Healthy Community....
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Subject: FONVCA's positions to DNV Council
From: Capilano Gateway Association <capgatewayassoc@gmail.com>
Date: 31/10/2011 10:36 PM
To: Corrie Kost <corrie@kost.ca>, fonvca@fonvca.org
CC: Alan Nixon <anixon@dnv.org>, Councilor Robin Hicks <rhicks@dnv.org>, Doug MacKay-Dunn
<dmackay-dunn@dnv.org>, Lisa Muri <lmuri@dnv.org>, Mayor Richard Walton <rwalton@dnv.org>, Mike
Little <mlittle@dnv.org>, Roger Bassam <rbassam@dnv.org>, dstuart@dnv.org, Brian Bydwell
<Brian_Bydwell@dnv.org>

Good morning Corrie,

Please see our attached letter regarding representations made by FONVCA to DNV Council, particularly the
letter of March 20 concerning aspects of the OCP and changes of density within single-family
neighbourhoods.

thank you,

the CGA Executive Board

Attachments:

FSR Change FONVCA.pdf 7.6 KB

FONVCA postions to Council.doc 33.0 KB

FONVCA's positions to DNV Council
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          March 20/2011 

Your Worship & Members of Council, 

Re: Concern of Draft #2 of OCP 

At the FONVCA meeting of Mar 17th, the members present unanimously endorsed the 
expression of our concern Re: section 2.5 “Land Use Designations for the Urban 
Structure” wherein the “Residential Level 2: Detached Residential” inclusive of 
[secondary] suites and coach hoses) are generally allowed up to approximately 0.55 
FSR. 

It was felt that such a generally allowed FSR, especially without an appropriate public 
hearing (since the above table clause could allow future councils to waive a public 
hearing because the extra density would be compatible with the OCP) was excessive in 
the general sense for our current single family designated zones. Clearly developed 
council policy guidelines would go a long way to add clarity to any future process and 
public involvement.  

 

FONVCA also has a similar concern with the final sentence preceding the Land Use 
Designation table – namely that: 

“Council may at its discretion consider providing additional density on a case by case 
basis, where such additional density provides an incentive to achieve public benefits or 
amenities.”   

FONVCA requests that consideration be given to qualifying this discretion with a 
requirement/declaration to always hold a public hearing in this regard. 

It is thus suggested that the sentence read: 

“Council may at its discretion, following a public hearing on the matter, consider 
providing additional density on a case by case basis, where such additional density 
provides an incentive to achieve public benefits or amenities.”   The rationale being that 
council should not use the existing statement in Draft #2 of the OCP as a general 
mechanism to unilaterally waive future public hearings – even though such additional 
density provides an incentive to achieve public benefits or amenities.  

Yours truly, 

Val Moller, 
Chair Pro-tem 
FONVCA 



	

Capilano Gateway Association 
c/o 2046 Curling Road, North Vancouver, B.C.  V7P 1X4 

 
October	29,	2011	

	
FONVCA	
via	email:		fonvca@fonvca.org	
	
	
RE:	FONVCA	letter	of	March	20	to	Mayor	and	Council	
	
	
On	March	20th	of	this	year,	FONVCA	directed	a	letter	to	the	Mayor	and	Council,	concerning	
details	of	the	Draft	#2	of	the	OCP,	(attached).		This	letter	and	the	circumstances	surrounding	
its	creation	are	troubling	to	us	on	a	number	of	points.		
	
There	have	not	been	‐	to	our	knowledge,	any	attempt	to	obtain	a	mandated	resolution	from	
our	community	regarding	positions	advanced	in	the	letter	with	respect	to	proposed	density	
increases	or	other	details	in	the	letter.		In	actuality	the	letter’s	intent	and	endorsement	by	the	
‘Chair	pro‐tem’	stands	in	stark	contrast	to	a	jointly	signed	42‐name	letter	from	this	community	
submitted	to	DNV	Council.	
	
FONVCA’s	name	implies	an	organization	with	a	shared	set	of	goals	and	agreed	upon	
framework	for	discussing	common	concerns	–	an	“association	of	associations”	if	you	will.		The	
bedrock	formation	of	such	an	association	would,	of	necessity,	be	an	agreed	upon	process	and	
democratic	participation	by	its	members.			
	
FONVCA	itself	is	largely	unknown	to	the	greater	segment	of	the	District	population.		This,	plus	
the	fact	that	it	is	neither	elected	nor	directly	accountable	to	District	residents,	means	that	it	
must	adhere	to	a	very	high	degree	of	transparency	and	accountability	to	both	DNV	Council	
and	residents	if	any	of	its	advanced	positions	are	to	be	accorded	credibility.	 
 		
Lacking	this	degree	of	accountability	and	credibility,	FONVCA	could	easily	fall	prey	to	a	
perception	that	it	is	nothing	more	than	a	mechanism	to	give	voice	to	private	or	special	
interests	outside	of	the	scrutiny	of	the	DNV	public,	a	“shadow	Council”	promoting	its	own	
unarticulated	agenda	directly	to	District	politicians.	
	
In	fact	the	March	20th	letter	was	hastily	crafted	and	sent	to	Council	three	days	after	the	
FONVCA	meeting	of	the	17th.		It	was	sent	without	a	general	review	by	the	FONVCA	
membership.			The	letter’s	use	of	the	term	“unanimously”,	while	qualified	by	the	word	
“present”,	might	lead	a	casual	reader	to	conclude	that	there	had	been	unanimous	support	by	a	
least	a	majority	of	the	FONVCA	membership.			
	
While	technically	meeting	a	slim	definition	of	the	term	“unanimously”,	the	matter	was	agreed	
upon	at	a	meeting	consisting	of	only	five	people.		Two	of	these	are	part	of	the	executive	of	an	
organization	that	has	not	held	an	AGM	since	January	2010	and	do	consequently	not	possess	a	
mandate	from	their	own	community	as	“authorized	representatives”	“sent	to	a	Federations		
meeting	by	a	Member	Association”	(FONVCA	procedures).	
	



			
2.								FONVCA			Oct.	29	
	
	
Given	the	above,	we	fail	to	see	how	the	March	20th	letter	meets	the	mark	of	accountability	and	
responsible	process	required	of	an	organization	that	aspires	to	be	the	place	for	“one	stop	
shopping”	for	District	Council.			
	
To	our	thinking,	FONCA’s	only	responsible	course	of	action	with	respect	to	the	March	20th	
letter	is	to	submit	a	request	for	its	retraction	to	DNV	Council	and	to	express	regret	for	
FONVCA’s	errors	of	process	and	legitimacy.	
	
sincerely,	
	
Wayne	Adare,	Kim	Belcher,	Doug	Curran,	Elaine	Grenon,	Jai	Jadhav	
	
The	CGA	Executive	Board	
	
		
	
cc:	DNV	Council,	Brian	Bydwell,	Dave	Stuart	
	



Subject: Fwd: The inconvenient truth at the bottom of our aging population
From: Brian Platts <bplatts@shaw.ca>
Date: 07/11/2011 11:22 AM
To: Corrie Kost <corrie@kost.ca>

-------- Original Message --------
Subject:The inconvenient truth at the bottom of our aging population

Date:Mon, 07 Nov 2011 08:45:07 -0800
From:Douglas Curran <dougcurran@shaw.ca>

To:fonvca@fonvca.org
CC:macdunn@uniserve.com, lisamuri@shaw.ca, roger@bassam.ca, robinhicks@shaw.ca, Kevin Macauley

<kfmacauley@gmail.com>, alan@alannixon.com, goodship@shaw.ca, richard@waltonformayor.ca, John
Gilmour <johngilmour99@gmail.com>, Holly Black <hollyb@hollyshair.com>, mike@mikelittle.ca, Wendy
Quereshi <wendyqureshi@shaw.ca>, Howard Dahl <howard_dahl@telus.net>, austinpark@hotmail.com

An article by Jeffrey Simpson in the Nov. 5th Globe and Mail (Link below) outlines the problem intrinsic to Canada's
aging population: costs will increase, while revenue growth will decline.

Aging will drive up costs for health care (already the greatest financial obligation of government budgets) and income
support for the elderly.  At the same time national income will slow as a vast number of baby boomers slip into retirement.

The problem is carefully explained in a study by Christopher Ragan, a public policy economist at McGill University.  If
taxes remain the same while spending rises there will be "an ever-widening yearly gap" between revenues and
expenditures from today until at least 2040.

The choices become either raising taxes or reducing spending or borrow the money.  Borrowing will burden future
generations and is the least responsible, although the easiest political option. 

Given the inconvenient truth lying at the base of the problem there are only two remedies at hand; raising taxes or
significantly changing the scope and structure public programs and policy.  There are in actuality no other options.

This knowledge is essential for DNV Council - as well as other levels of government - to retain as a reference as we enter
this critical confluence of a rising aging population and declining revenues.

best regards,

Doug

http://m.theglobeandmail.com/news/opinions/jeffrey-simpson/another-inconvenient-truth-were-getting-
older/article2226015/?service=mobile

Douglas Curran
2046 Curling Road
North Vancouver, B.C.
Canada  V7P 1X4

Ph: 604-985-5621
www.dougcurranphotos.com

Fwd: The inconvenient truth at the bottom of our aging population imap://trmail.triumf.ca:143/fetch>UID>/INBOX>76528?header=print
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Subject: Canada's Aging Population
From: Corrie Kost <corrie@kost.ca>
Date: 07/11/2011 2:01 PM
To: 'FONVCA' <fonvca@fonvca.org>
CC: Mayor and Council - DNV <Council@dnv.org>

Dear FONVCA Members,

To add some balance to what is often presented in the mass media (eg Canada becoming another Greece) I urge FONVCA
members to read (well at least scan) the more objective reports published by various government agencies.  For Canada's
aging population the issue is not simply one of raising taxes or reducing spending or borrowing the money.

In particular I refer FONVCA members to
a) 2009 Special Senate Committee on Aging -"Canada's Aging Population: Seizing the Opportunity"
http://www.parl.gc.ca/Content/SEN/Committee/402%2Fagei/rep/AgingFinalReport-e.pdf

b) The website
http://www.phac-aspc.gc.ca/seniors-aines/publications/public/various-varies/papier-fed-paper/index-eng.php

c) Article by Dan Schrier - Population Analyst with the Population Section of BC STATS, Ministry of
Government Services - found at http://www.bcstats.gov.bc.ca/data/pop/pop/agingpop.pdf

d) The numbers - by Statistic Canada:
http://www12.statcan.ca/english/census01/Products/Analytic/companion/age/canada.cfm

e)The numbers - By United Nations
http://www.un.org/esa/population/publications/worldageing19502050/

For some non-governmental report I suggest:

a) A 2011 IRPP report - Population Aging and the Evolving Care Needs of Older Canadians
http://www.irpp.org/pubs/IRPPstudy/IRPP_Study_no21.pdf
Especially the summary at http://www.irpp.org/show_study.php?id=380

b) A nice 2008  4 page report by David Foot "Some Economic and Social Consequences of Population Aging" 
http://www.irpp.org/cpa/briefs/foot.pdf

The more informed we are the better will be our decisions. Reason - not fear, should be the driving force for change.

Corrie Kost

Canada's Aging Population
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Subject: Fwd: SHAW LINK
From: Brian Platts <bplatts@shaw.ca>
Date: 08/11/2011 3:58 PM
To: Corrie Kost <corrie@kost.ca>

-------- Original Message --------
Subject:SHAW LINK

Date:Tue, 08 Nov 2011 15:37:02 -0800
From:Wendy Qureshi <wendyqureshi@shaw.ca>

To:fonvca@fonvca.org

This is the youtube link to the DNV candidates.
Wendy

http://www.youtube.com/whistlershaw#p/u/3/HBpBeXzNEHw

Fwd: SHAW LINK
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Subject: Comments to DNV Council
From: Capilano Gateway Association <capgatewayassoc@gmail.com>
Date: 09/11/2011 1:42 AM
To: Corrie Kost <corrie@kost.ca>, fonvca@fonvca.org

Corrie,

Please see the attached letter regarding comments made by myself to DNV Council at the November 7 regular Council meeting.  The
letter pertains to issues surrounding adherence by the DNV Council to transparent public process.

sincerely,  for the CGA Executive Board

Doug

Attachments:

Comments to Council Nov 7 2011.doc 39.0 KB

Comments to DNV Council
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Address to DNV Council                                                         November 7, 2011 
 
Mayor and Council, 
 
At the October 17th council meeting, a member of our executive was interrupted in her 
presentation by the Acting Mayor.  While Councillor Little may have felt he was interceding 
to protect the reputation of some district residents, I am worried that in his well-intended  
urge to protect there may not have  been the opportunity for this Council to grasp the full 
background and context of the remarks from Elaine Grenon. 
 
The case of impugning character is one that I am intimately familiar with, having been 
defamed, in public, and to this Council, by letters put before this Council alleging that I was 
a paid agent for Larco Investments.   I have copies of these letters here, one of which was 
also copied to the North Shore News by the author. 
 
Letters such as this have no place within legitimate public discourse.  These letters should 
never been entered into the public realm, but should have been rejected forthrightly by 
Council as defamatory and without foundation.  This was not done.  
 
By failing to reject these letters Council unwittingly made itself complicit in this act of 
character assassination and thus indirectly encouraged more of the same behaviour. 
 
Furthermore, members of this Council subsequently met in private and outside of the 
agreed upon public OCP process. This meeting on April 14th, although called and 
organized by a former community leader, was not declared to the community at large. No 
offer to attend this meeting was extended to other than a select few.  At least one of the 
two authors of the defamatory letters was present at this meeting as one of the invitees. 
 
It is worth noting that the coordinators of this meeting, self-titled themselves as the 
“concerned citizen’s group”.  This group did not convene any public meetings within the 
community during any part of the OCP process.  The majority of the “concerned citizens 
group” themselves failed to attend more than one or two of the public meetings or 
information sessions over the length of the year-plus long process.  
 
It is worth noting that none of those impugning my motives or character – the very 
objections that Councillor Little objected to on October 17th – would have dared to make 
these same statements in public or to my face.  It was this Councils’ responsibility to 
extend the same protection to myself and others at the time of receiving these letters. 
 
The greater issues then – not just for myself, but for the CGA executive and for all 
residents of the DNV – is one of the subversion of open, transparent and accountable 
public process.  The DNV’s own policies, the OCP Roundtable group all stated the need 
for a just and fair public process based in fact-based knowledge.  
 
The meeting of private interests groups outside of the public process – especially when the 
avenues for public input are as open and available as they were throughout the OCP 
process – has no place in properly functioning democratic system.   
 
The need for accountability requires that abuses of process not be supported or obliged. 



 
This spring we in the Gateway will be going into a community planning process that will 
shape and determine many aspects of the future of the DNV and our neighbourhood.  We 
expect Council to not simply agree to a public process, but to honour that process in its 
widest possible scope. 
 
Thank you. 
 
Douglas Curran 
 
dougcurran@shaw.ca 
604-985-5621 
 
	



Subject: Fwd: Inappropriate practice with regard to redacted documents
From: Douglas Curran <dougcurran@shaw.ca>
Date: 11/11/2011 11:47 AM
To: Corrie Kost <corrie@kost.ca>, fonvca@fonvca.org
CC: Douglas Curran <capgatewayassoc@gmail.com>

Hello Corrie,

Please add the email to Louise Simkin (below) to the Agenda for the next FONVCA meeting.  i think that the
issue of inappropriate redacting of documents, coupled with the related matter of the DNV Council subverting
the OCP public process should be topics of interest and discussion to FONVCA.

sincerely,  Doug

Douglas Curran
2046 Curling Road
North Vancouver, B.C.
Canada  V7P 1X4

Ph: 604-985-5621
www.dougcurranphotos.com

Begin forwarded message:

From: Douglas Curran <dougcurran@shaw.ca>
Date: November 10, 2011 11:19:58 AM PST (CA)
To: Louise Simkin <louise_simkin@dnv.org>
Cc: Dave Stuart <dstuart@dnv.org>, James Gordon <gordonj@dnv.org>, DNV Council
Subject: Inappropriate practice with regard to redacted documents

Hello Louise,

Thank you for your help with regard to my recent FOI request for letters to Council under the OCP
process.  Both of the March 31st letters from two local Lions Gate residents contain unfounded allegations
that defame my character and motivations to Council and to the community.  I will be obtaining legal
advice with regard to their contents.

I must make the point very clearly that the method utilized by DNV staff to redact original documents is
seriously flawed.  The method used was to completely erase an individual's name, with no further
indication that the name had been removed.  If the name had been redacted with a solid blackout or letter
substitute (ie;XXXX) the removal would have been apparent, but the identity concealed. 

Curiously, this "blackout" method was used with respect to DNV's own staff (XXXX), but not for the
members of the public contained in documents.

Unfortunately the method utilized by DNV staff had an ancillary effect,  not merely to conceal the identity
of 3rd parties, but in many instances has radically changed and altered the meaning of statements
within the document.

Fwd: Inappropriate practice with regard to redacted documents

1 of 2 11/11/2011 1:12 PM



For example, the sentence as redacted in the public document "For	fear	of	retribution	from,	hoping	this
is	kept	conϐidential	thanks."  (underscored as original) takes on a very different and less accusatory
inference than the submitted letter.  As redacted by your staff, this sentence appears to be merely
syntactically clumsy.

The original document as submitted makes a very direct attack on my character, intimating that I have a
history of retribution and possibly even violence against others in the community.  The insinuation of a
retributive or violent nature on my part is a serious allegation, intended to undermine my dedicated work in
the community.  The original letter reads, "For	fear	of	retribution	from	Doug,	hoping	this	is	kept
conϐidential	thanks."   (underscored as original).

The method used by DNV Administration has radically altered the content, meaning and intent of the
document.  This should not be the function or outcome of any operation conducted by DNV staff.

Rather than protecting the innocent,  DNV Administration has employed a method resulting in an inverse
situation by which they protect the guilty.  

The process by which libelous letters such as the aforementioned are allowed to be placed before DNV
Council is another serious matter that i will be pursuing separately.

sincerely,  Doug

Douglas Curran
2046 Curling Road
North Vancouver, B.C.
Canada  V7P 1X4

Ph: 604-985-5621
www.dougcurranphotos.com

Fwd: Inappropriate practice with regard to redacted documents

2 of 2 11/11/2011 1:12 PM



Subject: Fwd: Construction Stakeholder Management | Sustainable Cities Collective
From: Brian Platts <bplatts@shaw.ca>
Date: 12/11/2011 12:52 PM
To: Corrie Kost <corrie@kost.ca>

-------- Original Message --------
Subject:Construction Stakeholder Management | Sustainable Cities Collective

Date:Sat, 12 Nov 2011 11:56:40 -0800
From:Douglas Curran <dougcurran@shaw.ca>

To:mike@mikelittle.ca, fonvca@fonvca.org, milton goodman <goodship@shaw.ca>,
richard@waltonformayor.ca, John Gilmour <johngilmour99@gmail.com>, macdunn@uniserve.com,
Austin Park <austinpark@hotmail.com>, Roger Bassam <roger@bassam.ca>, Howard Dahl
<howard_dahl@telus.net>, alan@alannixon.com, Kevin Macauley <kfmacauley@gmail.com>,
lisamuri@shaw.ca, Holly Black <hollyb@hollyshair.com>, Wendy Quereshi
<wendyqureshi@shaw.ca>, robinhicks@shaw.ca

Hello 2011 DNV Candidates,

A posting received today from the Sustainable Cities Collective was coincidental to my email of yesterday
regarding the need for meaningful informed engagement and properly managed expectations within
stakeholder policies  The salient points i attempted to illustrate in my email are reinforced in the posting
available through the link below.

http://sustainablecitiescollective.com/node/31367?utm_source=scc_daily&utm_medium=email&
utm_campaign=newsletter

best regards,  Doug

Douglas Curran
2046 Curling Road
North Vancouver, B.C.
Canada  V7P 1X4

Ph: 604-985-5621
www.dougcurranphotos.com

Fwd: Construction Stakeholder Management | Sustainable Cities Collective

1 of 1 12/11/2011 1:32 PM
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North Vancouver, BC V7R 2H7

North Vancouver, BC V7J 1V4

North Vancouver, BC V7G

North Vancouver, BC V7J 3K9

North Vancouver, BC V7J 3R8

North Vancouver, BC V7J 1K3

North Vancouver, BC V7H 2P8

1139 Montroyal Blvd

2916 Bushnell Pl

3999 Brockton Crescent

1385 Draycott Rd
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North Vancouver, BC V7K 2S2

North Vancouver, BC V7P 1Y8

North Vancouver, BC V7N 1H9

North Vancouver, BC V7G 1R8

North Vancouver, BC V7J 2J7

North Vancouver, BC V7J 3P9

North Vancouver, BC V7G 1V6

North Vancouver, BC V7G 1R8

North Vancouver, BC V7J 2J7

North Vancouver, BC V7J 3P9

4598 Underwood Ave

1180 Cortell St

470 W Kings Rd

4040 Mt Seymour Pkwy

2231 Seymour Blvd

2100 Rufus Dr

2780 Panorama Dr

4040 Mt Seymour Pkwy

2231 Seymour Blvd

2100 Rufus Dr
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er
en

t 
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th

er
 a

ct
s 

of
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bl

ic
at

io
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H

yp
er

lin
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ef

er
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s 
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 c
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m
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at

e 
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m

et
hi

ng
 e

xi
st
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t 
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, 
by

 t
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m
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co

m
m

un
ic

at
e 
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 c

on
te

nt
.  

Th
ey
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ot

h 
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qu
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e 
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t 
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 t
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 p
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t 
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 t
hi

rd
 p

ar
ty

 b
ef
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e 
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r 
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e 
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in
s 
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ce
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o 
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e 

co
nt

en
t. 

 T
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 f
ac

t t
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t a
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s 
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 th
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 c

on
te

nt
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 e
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ie
r 
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yp

er
lin

ks
 th
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 w

ith
 

fo
ot

no
te

s 
do
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 n

ot
 c
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ng

e 
th

e 
re

al
ity

 t
ha

t 
a 

hy
pe

rli
nk

, b
y 
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el

f, 
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 c
on

te
nt
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 g
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ut
ho
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 c
on
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l 

ov
er
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nt

en
t i

n 
th

e 
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nd

ar
y 

ar
tic
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ch
 h

e 
or

 sh
e 
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in
ke

d.

 
A

 h
yp

er
lin

k,
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y 
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ld
 n

ev
er

 b
e 

se
en
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s 

“p
ub

lic
at

io
n”

 o
f 

th
e 

co
nt

en
t t

o 
w
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ch
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 re

fe
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.  
W
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n 

a 
pe
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w
s 

a 
hy

pe
rli

nk
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 s

ec
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e 
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at

 c
on
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de

fa
m

at
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, t
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ua
l c

re
at
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 o

r p
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te
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f t
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 d
ef
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at

or
y 
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 t
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da
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at

er
ia
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 p
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n 

w
ho
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s 

pu
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ng
 t
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pe

rli
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 p
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yp
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ke
d 

m
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pe
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s 
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e 
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m
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y 
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t, 
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 c
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N
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 p
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 b
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, b
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m
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 p
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 c
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ra
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at
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ra
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 b
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 b
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at
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er

eb
y 

di
sr

eg
ar

di
ng

 t
he

 f
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 c
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 p
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at
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er

 t
he

 l
in

k 
w

as
 u

se
r-

ac
tiv

at
ed

 o
r 

au
to

m
at

ic
; w

he
th

er
 it

 w
as

 a
 d

ee
p 

or
 a

 s
ha

llo
w

 li
nk

; w
he

th
er

 th
e 

pa
ge

 c
on

ta
in

ed
 m

or
e 

th
an

 o
ne

 h
yp

er
lin

k 
an

d,
 i

f 
so

, 
w

he
re

 t
he

 i
m

pu
gn

ed
 l

in
k 

w
as

 l
oc

at
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 c
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 c
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 c
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r t
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 p
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e 
co

nt
ai
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 p
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 c
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 c
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 c
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r d
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t c
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 m
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t r
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C
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 p
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 p
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t p
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 d
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 p
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re
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 r
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ra
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 c
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 c
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 b
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 f
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 c
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 p
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 p
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 r
el

at
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 b
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 p
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 c
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 p
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 p
ub

lis
he

d.
  F

or
 

th
e 

re
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y 
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h 
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 c
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 b
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at
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 re
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 p
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 f
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 c
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 p
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 o
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 p
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er

e 
is

 

no
 n

ee
d 

to
 a

dd
re

ss
 th
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 p
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f d
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 d
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 d
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 d
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 b
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ra
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 p
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on

fe
r a

 li
ce

nc
e 

to
 ru

in
 re

pu
ta

tio
ns

” 
(G

ra
nt

,

at
 p

ar
a.

 5
8)

.  
B

ec
au

se
 th

e 
In

te
rn

et
 is

 a
 p

ow
er

fu
l m

ed
iu

m
 fo

r a
ll 

ki
nd

s 
of

 e
xp

re
ss

io
n,

 it
 

is
 a

ls
o 

a 
po

te
nt

ia
lly

 p
ow

er
fu

l v
eh

ic
le

 f
or

 e
xp

re
ss

io
n 

th
at

 is
 d

ef
am

at
or

y.
  

In
 B

ar
ri

ck



G
ol

d 
C

or
p.

v.
 L

op
eh

an
di

a 
(2

00
4)

, 7
1 

O
.R

. (
3d

) 
41

6 
(C

.A
.),

 a
t 

pa
ra

. 3
2,

 B
la

ir 
J.A

. 

re
co

gn
iz

ed
 t

he
 I

nt
er

ne
t’s

 “
tre

m
en

do
us

 p
ow

er
” 

to
 h

ar
m

 r
ep

ut
at

io
n,

 c
iti

ng
 w

ith
 

ap
pr

ov
al

 t
he

 f
ol

lo
w

in
g 

ex
ce

rp
t 

fr
om

 L
yr

is
sa

 B
ar

ne
tt 

Li
ds

ky
 “

Si
le

nc
in

g 
Jo

hn
 D

ow
: 

D
ef

am
at

io
n 

&
 D

is
co

ur
se

 in
 C

yb
er

sp
ac

e”
 (2

00
0)

, 4
9 

D
uk

e 
L.

J.
 8

55
, a

t p
p.

 8
63
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4:

 
A

lth
ou

gh
 I

nt
er

ne
t c

om
m

un
ic

at
io

ns
 m

ay
 h

av
e 

th
e 

ep
he

m
er

al
 q

ua
lit

ie
s 

of
 g

os
si

p 
w

ith
 r

eg
ar

d 
to

 a
cc

ur
ac

y,
 t

he
y 

ar
e 

co
m

m
un

ic
at

ed
 t

hr
ou

gh
 a

 
m

ed
iu

m
 m

or
e 

pe
rv

as
iv

e 
th

an
 p

rin
t, 

an
d 

fo
r 

th
is

 r
ea

so
n 

th
ey

 h
av

e 
tre

m
en

do
us

 
po

w
er

 
to

 
ha

rm
 

re
pu

ta
tio

n.
  

O
nc

e 
a 

m
es

sa
ge

 
en

te
rs

 
cy

be
rs

pa
ce

, m
ill

io
ns

 o
f 

pe
op

le
 w

or
ld

w
id

e 
ca

n 
ga

in
 a

cc
es

s 
to

 it
.  

Ev
en

 if
 

th
e 

m
es

sa
ge

 is
 p

os
te

d 
in

 a
 d

is
cu

ss
io

n 
fo

ru
m

 fr
eq

ue
nt

ed
 b

y 
on

ly
 a

 h
an

df
ul

 
of

 p
eo

pl
e,

 a
ny

 o
ne

 o
f t

he
m

 c
an

 re
pu

bl
is

h 
th

e 
m

es
sa

ge
 b

y 
pr

in
tin

g 
it 

or
, a

s 
is

 m
or

e 
lik

el
y,

 b
y 

fo
rw

ar
di

ng
 it

 in
st

an
tly

 to
 a

 d
iff

er
en

t d
is

cu
ss

io
n 

fo
ru

m
.  

A
nd

 i
f 

th
e 

m
es

sa
ge

 i
s 

su
ff

ic
ie

nt
ly

 p
ro

vo
ca

tiv
e,

 i
t 

m
ay

 b
e 

re
pu

bl
is

he
d 

ag
ai

n 
an

d 
ag

ai
n.

  T
he

 e
xt

ra
or

di
na

ry
 c

ap
ac

ity
 o

f 
th

e 
In

te
rn

et
 to

 r
ep

lic
at

e 
al

m
os

t 
en

dl
es

sl
y 

an
y 

de
fa

m
at

or
y 

m
es

sa
ge

 l
en

ds
 c

re
de

nc
e 

to
 t

he
 n

ot
io

n 
th

at
 “

th
e 

tru
th

 r
ar

el
y 

ca
tc

he
s 

up
 w

ith
 a

 li
e.

” 
 T

he
 p

ro
bl

em
 f

or
 li

be
l l

aw
, 

th
en

, i
s 

ho
w

 to
 p

ro
te

ct
 re

pu
ta

tio
n 

w
ith

ou
t s

qu
el

ch
in

g 
th

e 
po

te
nt

ia
l o

f t
he

 
In

te
rn

et
 

as
 

a 
m

ed
iu

m
 

of
 

pu
bl

ic
 

di
sc

ou
rs

e.
 

[B
la

ir 
J.A

.’s
 

em
ph

as
is

 
re

m
ov

ed
.] 

 

[3
8]

N
ew

 a
ct

iv
iti

es
 o

n 
th

e 
In

te
rn

et
 a

nd
 t

he
 g

re
at

er
 p

ot
en

tia
l 

fo
r 

an
on

ym
ity

 

am
pl

ify
 e

ve
n 

fu
rth

er
 th

e 
ea

se
 w

ith
 w

hi
ch

 a
 re

pu
ta

tio
n 

ca
n 

be
 h

ar
m

ed
 o

nl
in

e:
  

Th
e 

ra
pi

d 
ex

pa
ns

io
n 

of
 th

e 
In

te
rn

et
 c

ou
pl

ed
 w

ith
 th

e 
su

rg
in

g 
po

pu
la

rit
y 

of
 s

oc
ia

l 
ne

tw
or

ki
ng

 s
er

vi
ce

s 
lik

e 
Fa

ce
bo

ok
 a

nd
 T

w
itt

er
 h

as
 c

re
at

ed
 a

 
si

tu
at

io
n 

w
he

re
 

ev
er

yo
ne

 
is

 
a 

po
te

nt
ia

l 
pu

bl
is

he
r, 

in
cl

ud
in

g 
th

os
e 

un
fa

m
ili

ar
 w

ith
 d

ef
am

at
io

n 
la

w
. 

 A
 r

ep
ut

at
io

n 
ca

n 
be

 d
es

tro
ye

d 
in

 t
he

 
cl

ic
k 

of
 a

 m
ou

se
, a

n 
an

on
ym

ou
s e

m
ai

l o
r a

n 
ill

-ti
m

ed
 T

w
ee

t. 

(B
ry

an
 G

. 
B

ay
nh

am
, 

Q
.C

., 
an

d 
D

an
ie

l 
J. 

R
ei

d,
 “

Th
e 

M
od

er
n-

D
ay

 
So

ap
bo

x:
 D

ef
am

at
io

n 
in

 t
he

 A
ge

 o
f 

th
e 

In
te

rn
et

”,
 i

n 
D

ef
am

at
io

n 
La

w
: 

M
at

er
ia

ls
 

pr
ep

ar
ed

 
fo

r 
th

e 
C

on
tin

ui
ng

 
Le

ga
l 

Ed
uc

at
io

n 
se

m
in

ar
, 

D
ef

am
at

io
n 

la
w

 2
01

0 
(2

01
0)

) 

[3
9]

B
ut

 I
 a

m
 n

ot
 p

er
su

ad
ed

 th
at

 e
xp

os
in

g 
m

er
e 

hy
pe

rli
nk

s 
to

 th
e 

tra
di

tio
na

l 

pu
bl

ic
at

io
n 

ru
le

 u
lti

m
at

el
y 

pr
ot

ec
ts

 re
pu

ta
tio

n.
  A

 p
ub

lic
at

io
n 

is
 d

ef
am

at
or

y 
if 

it 
bo

th
 

re
fe

rs
 to

 th
e 

pl
ai

nt
iff

, a
nd

 c
on

ve
ys

 a
 d

ef
am

at
or

y 
m

ea
ni

ng
: G

ra
nt

, a
t p

ar
a.

 2
8.

  T
he

se
 

in
qu

iri
es

 d
ep

en
d,

 r
es

pe
ct

iv
el

y,
 o

n 
w

he
th

er
 t

he
 w

or
ds

 u
se

d 
or

 “
th

e 
ci

rc
um

st
an

ce
s 

at
te

nd
in

g 
th

e 
pu

bl
ic

at
io

n 
ar

e 
su

ch
 a

s[
] 

w
ou

ld
 le

ad
 r

ea
so

na
bl

e 
pe

rs
on

s 
to

 u
nd

er
st

an
d 

th
at

 it
 w

as
 th

e 
pl

ai
nt

iff
 to

 w
ho

m
 th

e 
de

fe
nd

an
t r

ef
er

re
d”

 (
B

ro
w

n,
 a

t p
ar

a.
 6

.1
), 

an
d 

w
he

th
er

 th
e 

w
or

ds
 w

ou
ld

 “
te

nd
[]

 to
 lo

w
er

 a
 p

er
so

n 
in

 th
e 

es
tim

at
io

n 
of

 ri
gh

t-t
hi

nk
in

g 

m
em

be
rs

 o
f 

so
ci

et
y”

 (
Bo

tiu
k 

v.
 T

or
on

to
 F

re
e 

Pr
es

s 
Pu

bl
ic

at
io

ns
 L

td
., 

at
 p

ar
a.

 6
2)

.  

D
ef

am
at

or
y 

m
ea

ni
ng

 in
 th

e 
w

or
ds

 m
ay

 b
e 

di
sc

er
ne

d 
fr

om
 “

al
l t

he
 c

irc
um

st
an

ce
s 

of
 

th
e 

ca
se

, i
nc

lu
di

ng
 a

ny
 r

ea
so

na
bl

e 
im

pl
ic

at
io

ns
 t

he
 w

or
ds

 m
ay

 b
ea

r, 
th

e 
co

nt
ex

t i
n 

w
hi

ch
 th

e 
w

or
ds

 a
re

 u
se

d,
 th

e 
au

di
en

ce
 to

 w
ho

m
 th

ey
 w

er
e 

pu
bl

is
he

d 
an

d 
th

e 
m

an
ne

r 

in
 w

hi
ch

 th
ey

 w
er

e 
pr

es
en

te
d”

 (
Bo

tiu
k,

 a
t p

ar
a.

 6
2,

 c
iti

ng
 B

ro
w

n 
(2

nd
 e

d.
 1

99
4)

, a
t 

p.
1-

15
). 

 (
Se

e 
B

ro
w

n,
 a

t 
pa

ra
s. 

5.
2,

 5
.4

(1
)(

a)
 a

nd
 6

.1
; 

K
nu

pf
fe

r 
v.

 L
on

do
n 

Ex
pr

es
s 

N
ew

sp
ap

er
, L

td
., 

[1
94

4]
 A

.C
. 1

16
 (

H
. L

.);
 B

ut
le

r 
v.

 S
ou

th
am

 In
c.

, 2
00

1 
N

SC
A

 1
21

, 

19
7 

N
.S

.R
. (

2d
) 

97
; B

ou
 M

al
ha

b 
v.

 D
iff

us
io

n 
M

ét
ro

m
éd

ia
 C

M
R 

in
c.

,2
01

1 
SC

C
 9

, 

[2
01

1]
 1

 S
.C

.R
. 2

14
, a

t p
ar

as
. 6

3 
an

d 
11

2;
 B

ot
iu

k,
 a

t p
ar

a.
 6

2.
)

[4
0]

W
he

re
 a

 d
ef

en
da

nt
 u

se
s 

a 
re

fe
re

nc
e 

in
 a

 m
an

ne
r 

th
at

 i
n 

its
el

f 
 c

on
ve

ys
 

de
fa

m
at

or
y 

m
ea

ni
ng

 a
bo

ut
 th

e 
pl

ai
nt

iff
, t

he
 p

la
in

tif
f’

s 
ab

ili
ty

 to
 v

in
di

ca
te

 h
is

 o
r 

he
r 

re
pu

ta
tio

n 
de

pe
nd

s 
on

 h
av

in
g 

ac
ce

ss
 to

 a
 re

m
ed

y 
ag

ai
ns

t t
ha

t d
ef

en
da

nt
.  

In
 th

is
 w

ay
, 

in
di

vi
du

al
s 

m
ay

 a
ttr

ac
t 

lia
bi

lit
y 

fo
r 

hy
pe

rli
nk

in
g 

if 
th

e 
m

an
ne

r 
in

 w
hi

ch
 t

he
y 

ha
ve

 

re
fe

rr
ed

 t
o 

co
nt

en
t 

co
nv

ey
s 

de
fa

m
at

or
y 

m
ea

ni
ng

; 
no

t 
be

ca
us

e 
th

ey
 h

av
e 

cr
ea

te
d 

a 

re
fe

re
nc

e,
 b

ut
 b

ec
au

se
, u

nd
er

st
oo

d 
in

 c
on

te
xt

, t
he

y 
ha

ve
 a

ct
ua

lly
 e

xp
re

ss
ed

 so
m

et
hi

ng
 



de
fa

m
at

or
y 

(C
ol

lin
s, 

at
 p

ar
as

.  
7.

06
 to

 7
.0

8 
an

d 
8.

20
 to

 8
.2

1)
. T

hi
s 

m
ig

ht
 b

e 
fo

un
d 

to
 

oc
cu

r, 
fo

r 
ex

am
pl

e,
 w

he
re

 a
 p

er
so

n 
pl

ac
es

 a
 r

ef
er

en
ce

 i
n 

a 
te

xt
 t

ha
t 

re
pe

at
s 

de
fa

m
at

or
y 

co
nt

en
t f

ro
m

 a
 se

co
nd

ar
y 

so
ur

ce
 (C

ar
te

r, 
at

 p
ar

a.
 1

2)
.

[4
1]

 P
re

ve
nt

in
g 

pl
ai

nt
iff

s 
fr

om
 s

ui
ng

 t
ho

se
 w

ho
 h

av
e 

m
er

el
y 

re
fe

rr
ed

 t
he

ir 

re
ad

er
s 

to
 o

th
er

 s
ou

rc
es

 t
ha

t 
m

ay
 c

on
ta

in
 d

ef
am

at
or

y 
co

nt
en

t 
an

d 
no

t 
ex

pr
es

se
d 

de
fa

m
at

or
y 

m
ea

ni
ng

 a
bo

ut
 th

e 
pl

ai
nt

iff
s 

w
ill

 n
ot

 le
av

e 
th

em
 u

na
bl

e 
to

 v
in

di
ca

te
 th

ei
r 

re
pu

ta
tio

ns
.  

A
s 

pr
ev

io
us

ly
 n

ot
ed

, w
he

n 
a 

hy
pe

rli
nk

er
 c

re
at

es
 a

 li
nk

, h
e 

or
 s

he
 g

ai
ns

 

no
 c

on
tro

l 
ov

er
 t

he
 c

on
te

nt
 l

in
ke

d 
to

. 
 I

f 
a 

pl
ai

nt
iff

 w
is

he
s 

to
 p

re
ve

nt
 f

ur
th

er
 

pu
bl

ic
at

io
ns

 o
f t

he
 d

ef
am

at
or

y 
co

nt
en

t, 
hi

s 
or

 h
er

 m
os

t e
ff

ec
tiv

e 
re

m
ed

y 
lie

s 
w

ith
 th

e 

pe
rs

on
 w

ho
 a

ct
ua

lly
 c

re
at

ed
 a

nd
 c

on
tro

ls
 th

e 
co

nt
en

t. 
  

[4
2]

  M
ak

in
g 

re
fe

re
nc

e 
to

 
th

e 
ex

is
te

nc
e 

an
d/

or
 

lo
ca

tio
n 

of
 

co
nt

en
t 

by
 

hy
pe

rli
nk

 o
r o

th
er

w
is

e,
 w

ith
ou

t m
or

e,
 is

 n
ot

 p
ub

lic
at

io
n 

of
 th

at
 c

on
te

nt
.  

O
nl

y 
w

he
n 

a 

hy
pe

rli
nk

er
 p

re
se

nt
s 

co
nt

en
t 

fr
om

 t
he

 h
yp

er
lin

ke
d 

m
at

er
ia

l 
in

 a
 w

ay
 t

ha
t 

ac
tu

al
ly

 

re
pe

at
s 

th
e 

de
fa

m
at

or
y 

co
nt

en
t, 

sh
ou

ld
 th

at
 c

on
te

nt
 b

e 
co

ns
id

er
ed

 to
 b

e 
“p

ub
lis

he
d”

 

by
 th

e 
hy

pe
rli

nk
er

.  
Su

ch
 a

n 
ap

pr
oa

ch
 p

ro
m

ot
es

 e
xp

re
ss

io
n 

an
d 

re
sp

ec
ts

 th
e 

re
al

iti
es

 

of
 th

e 
In

te
rn

et
, w

hi
le

 c
re

at
in

g 
lit

tle
 o

r n
o 

lim
ita

tio
ns

 to
 a

 p
la

in
tif

f’
s a

bi
lit

y 
to

 v
in

di
ca

te
 

hi
s 

or
 h

er
 re

pu
ta

tio
n.

  W
hi

le
 a

 m
er

e 
re

fe
re

nc
e 

to
 a

no
th

er
 s

ou
rc

e 
sh

ou
ld

 n
ot

 fa
ll 

un
de

r 

th
e 

w
id

e 
br

ea
dt

h 
of

 th
e 

tra
di

tio
na

l p
ub

lic
at

io
n 

ru
le

, t
he

 ru
le

 it
se

lf 
an

d 
th

e 
lim

its
 o

f t
he

 

on
e 

w
rit

er
/a

ny
 a

ct
/o

ne
 re

ad
er

 p
ar

ad
ig

m
 m

ay
 d

es
er

ve
 fu

rth
er

 sc
ru

tin
y 

in
 th

e 
fu

tu
re

. 

[4
3]

I a
m

 a
w

ar
e 

th
at

 d
is

tin
ct

io
ns

 c
an

 b
e 

dr
aw

n 
be

tw
ee

n 
hy

pe
rli

nk
s, 

su
ch

 a
s t

he
 

de
ep

 a
nd

 s
ha

llo
w

 h
yp

er
lin

ks
 a

t i
ss

ue
 in

 th
is

 c
as

e,
 a

nd
 li

nk
s 

th
at

 a
ut

om
at

ic
al

ly
 d

is
pl

ay
 

ot
he

r c
on

te
nt

. T
he

 re
al

ity
 o

f t
he

 In
te

rn
et

 m
ea

ns
 th

at
 w

e 
ar

e 
de

al
in

g 
w

ith
 th

e 
in

he
re

nt
 

an
d 

in
ex

or
ab

le
 fl

ui
di

ty
 o

f e
vo

lv
in

g 
te

ch
no

lo
gi

es
.  

A
s 

a 
re

su
lt,

 it
 s

tri
ke

s 
m

e 
as

 u
nw

is
e 

in
 th

es
e 

re
as

on
s 

to
 a

tte
m

pt
 to

 a
nt

ic
ip

at
e,

 le
t a

lo
ne

 c
om

pr
eh

en
si

ve
ly

 a
dd

re
ss

, t
he

 le
ga

l 

im
pl

ic
at

io
ns

 o
f t

he
 v

ar
ie

tie
s 

of
 li

nk
s 

th
at

 a
re

 o
r m

ay
 b

ec
om

e 
av

ai
la

bl
e.

  E
m

be
dd

ed
 o

r 

au
to

m
at

ic
 li

nk
s, 

fo
r 

ex
am

pl
e,

 m
ay

 w
el

l p
ro

ve
 to

 b
e 

of
 c

on
se

qu
en

ce
 in

 f
ut

ur
e 

ca
se

s, 

bu
t t

he
se

 d
iff

er
en

ce
s 

w
er

e 
no

t a
rg

ue
d 

in
 th

is
 c

as
e 

or
 a

dd
re

ss
ed

 in
 th

e 
co

ur
ts

 b
el

ow
, 

an
d 

th
er

ef
or

e 
ne

ed
 n

ot
 b

e 
ad

dr
es

se
d 

he
re

.

A
PP

LI
C

A
TI

O
N

[4
4]

N
ot

hi
ng

 o
n 

M
r. 

N
ew

to
n’

s 
pa

ge
 is

 it
se

lf 
al

le
ge

d 
to

 b
e 

de
fa

m
at

or
y.

  
Th

e 

im
pu

gn
ed

 c
on

du
ct

 i
n 

th
is

 c
as

e 
is

 M
r. 

N
ew

to
n’

s 
in

se
rti

on
 o

f 
hy

pe
rli

nk
s 

on
 h

is
 

w
eb

pa
ge

. 
 M

r. 
C

ro
ok

es
’s

 a
rg

um
en

t 
is

 t
ha

t 
by

 l
in

ki
ng

 t
o 

w
eb

pa
ge

s 
an

d 
w

eb
si

te
s 

co
nt

ai
ni

ng
 a

lle
ge

dl
y 

de
fa

m
at

or
y 

co
nt

en
t, 

M
r. 

N
ew

to
n 

ha
s 

pu
bl

is
he

d 
th

at
 d

ef
am

at
or

y 

co
nt

en
t. 

 S
in

ce
 i

n 
m

y 
vi

ew
 t

he
 u

se
 o

f 
a 

hy
pe

rli
nk

 c
an

no
t, 

by
 i

ts
el

f, 
am

ou
nt

 t
o 

pu
bl

ic
at

io
n 

ev
en

 if
 th

e 
hy

pe
rli

nk
 is

 fo
llo

w
ed

 a
nd

 th
e 

de
fa

m
at

or
y 

co
nt

en
t i

s 
ac

ce
ss

ed
, 

M
r. 

C
ro

ok
es

’s
 a

ct
io

n 
ag

ai
ns

t 
M

r. 
N

ew
to

n 
ca

nn
ot

 s
uc

ce
ed

.  
M

or
eo

ve
r, 

ev
en

 i
f 

M
r. 

C
ro

ok
es

 h
ad

 a
lle

ge
d 

th
at

 M
r. 

N
ew

to
n 

sh
ou

ld
 b

e 
un

de
rs

to
od

, 
in

 c
on

te
xt

, 
to

 h
av

e 

ex
pr

es
se

d 
de

fa
m

at
or

y 
m

ea
ni

ng
, I

 w
ou

ld
 a

gr
ee

 w
ith

 th
e 

tri
al

 ju
dg

e 
an

d 
th

e 
m

aj
or

ity
 o

f 

th
e 

C
ou

rt 
of

 A
pp

ea
l t

ha
t t

he
 s

ta
te

m
en

ts
 c

on
ta

in
in

g 
th

e 
im

pu
gn

ed
 h

yp
er

lin
ks

 o
n 

M
r. 

N
ew

to
n’

s 
pa

ge
 c

ou
ld

 n
ot

 b
e 

un
de

rs
to

od
, 

ev
en

 i
n 

co
nt

ex
t 

w
ith

 t
he

 h
yp

er
lin

ke
d 

do
cu

m
en

ts
, t

o 
ex

pr
es

s 
an

y 
op

in
io

n 
—

 d
ef

am
at

or
y 

or
 o

th
er

w
is

e 
—

 o
n 

M
r. 

C
ro

ok
es

 o
r 

th
e 

hy
pe

rli
nk

ed
 c

on
te

nt
.



[4
5]

I w
ou

ld
 d

is
m

is
s t

he
 a

pp
ea

l w
ith

 c
os

ts
.  

 

Th
e 

fo
llo

w
in

g 
ar

e 
th

e 
re

as
on

s d
el

iv
er

ed
 b

y 

 
T H

E
C

H
IE

F
JU

ST
IC

E 
A

N
D

 F
IS

H
J.

—

[4
6]

W
e 

ha
ve

 re
ad

 th
e 

re
as

on
s o

f D
es

ch
am

ps
 J.

 a
nd

 A
be

lla
 J.

   
W

hi
le

 w
e 

ag
re

e 

in
 l

ar
ge

 p
ar

t 
w

ith
 t

he
 r

ea
so

ns
 o

f 
A

be
lla

 J
., 

w
e 

re
sp

ec
tfu

lly
 p

ro
po

se
 a

 d
iff

er
en

t 

fo
rm

ul
at

io
n 

of
 th

e 
te

st
 fo

r w
he

n 
a 

hy
pe

rli
nk

 re
fe

re
nc

e 
in

 a
 te

xt
 c

on
st

itu
te

s 
pu

bl
ic

at
io

n 

of
 d

ef
am

at
or

y 
m

at
te

r t
o 

w
hi

ch
 it

 li
nk

s. 

[4
7]

Th
e 

qu
es

tio
n,

 i
n 

le
ga

l 
te

rm
s, 

is
 w

he
n 

in
cl

us
io

n 
of

 a
 h

yp
er

lin
k 

in
 a

 t
ex

t 

co
ns

tit
ut

es
 p

ub
lic

at
io

n 
of

 a
 d

ef
am

at
io

n 
in

 th
e 

hy
pe

rli
nk

ed
 m

at
er

ia
l. 

 A
be

lla
 J

. s
ta

te
s 

th
at

 “
a 

hy
pe

rli
nk

, b
y 

its
el

f, 
sh

ou
ld

 n
ev

er
 b

e 
se

en
 a

s 
‘p

ub
lic

at
io

n’
 o

f 
th

e 
co

nt
en

t 
to

 

w
hi

ch
 i

t 
re

fe
rs

” 
(p

ar
a.

 1
4)

. 
A

s 
ju

st
ifi

ca
tio

n,
 s

he
 n

ot
es

 t
ha

t 
th

e 
hy

pe
rli

nk
er

 h
as

 n
o 

co
nt

ro
l o

ve
r t

he
 c

on
te

nt
 re

fe
rr

ed
 to

; t
he

 h
yp

er
lin

ke
r i

s 
no

t t
he

 c
re

at
or

 o
f t

he
 c

on
te

nt
, 

an
d 

th
e 

co
nt

en
t 

of
 t

he
 p

ag
e 

lin
ke

d 
to

 m
ay

 c
ha

ng
e 

at
 a

ny
 t

im
e 

(p
ar

as
. 
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 A
 

hy
pe

rli
nk

, t
he

re
fo

re
, i

s 
a 

re
fe

re
nc

e 
an

d 
re

fe
re

nc
es

 a
re

 b
y 

de
fin

iti
on

 “
co

nt
en

t n
eu

tra
l”

 

(p
ar

a.
 3

0)
. 

[4
8]

A
be

lla
 J.

 c
on

cl
ud

es
 th

at
 “

[o
]n

ly
 w

he
n 

a 
hy

pe
rli

nk
er

 p
re

se
nt

s c
on

te
nt

 fr
om

 

th
e 

hy
pe

rli
nk

ed
 m

at
er

ia
l i

n 
a 

w
ay

 th
at

 a
ct

ua
lly

 re
pe

at
s t

he
 d

ef
am

at
or

y 
co

nt
en

t, 
sh

ou
ld

 

th
at

 c
on

te
nt

 b
e 

co
ns

id
er

ed
 to

 b
e 

‘p
ub

lis
he

d’
 b

y 
th

e 
hy

pe
rli

nk
er

” 
(p

ar
a.

 4
2)

.  
In

 o
ur

 

vi
ew

, 
th

e 
co

m
bi

ne
d 

te
xt

 a
nd

 h
yp

er
lin

k 
m

ay
 a

m
ou

nt
 t

o 
pu

bl
ic

at
io

n 
of

 d
ef

am
at

or
y 

m
at

er
ia

l 
in

 t
he

 h
yp

er
lin

k 
in

 s
om

e 
ci

rc
um

st
an

ce
s. 

 P
ub

lic
at

io
n 

of
 a

 d
ef

am
at

or
y 

st
at

em
en

t 
vi

a 
a 

hy
pe

rli
nk

 
sh

ou
ld

 
be

 
fo

un
d 

if 
th

e 
te

xt
 

in
di

ca
te

s 
ad

op
tio

n 
or

 

en
do

rs
em

en
t 

of
 t

he
 c

on
te

nt
 o

f 
th

e 
hy

pe
rl

in
ke

d 
te

xt
. 

 I
f 

th
e 

te
xt

 c
om

m
un

ic
at

es
 

ag
re

em
en

t 
w

ith
 t

he
 c

on
te

nt
 l

in
ke

d 
to

, t
he

n 
th

e 
hy

pe
rli

nk
er

 s
ho

ul
d 

be
 l

ia
bl

e 
fo

r 
th

e 

de
fa

m
at

or
y 

co
nt

en
t. 

 T
he

 d
ef

en
da

nt
 m

us
t a

do
pt

 o
r 

en
do

rs
e 

th
e 

de
fa

m
at

or
y 

w
or

ds
 o

r 

m
at

er
ia

l; 
a 

m
er

e 
ge

ne
ra

l 
re

fe
re

nc
e 

to
 a

 w
eb

 s
ite

 i
s 

no
t 

en
ou

gh
. 

 T
hu

s, 
de

fe
nd

an
ts

 

lin
ki

ng
 a

pp
ro

vi
ng

ly
 to

 a
n 

in
no

ce
nt

 w
eb

 s
ite

 th
at

 la
te

r b
ec

om
es

 d
ef

am
at

or
y 

w
ou

ld
 n

ot
 

be
 li

ab
le

. 

[4
9]

Fi
nd

in
g 

pu
bl

ic
at

io
n 

in
 

ad
op

tio
n 

or
 

en
do

rs
em

en
t 

of
 

th
e 

de
fa

m
at

or
y 

m
at

er
ia

l 
in

 a
 w

eb
 s

ite
 i

s 
co

ns
is

te
nt

 w
ith

 t
he

 g
en

er
al

 l
aw

 o
f 

de
fa

m
at

io
n.

  
In

 H
ill

 v
. 

C
hu

rc
h 

of
 S

ci
en

to
lo

gy
 o

f T
or

on
to

,[
19

95
] 2

 S
.C

.R
. 1

13
0,

 a
t p

ar
a.

 1
76

, t
hi

s C
ou

rt 
he

ld
: 

If
 o

ne
 p

er
so

n 
w

rit
es

 a
 li

be
l, 

an
ot

he
r r

ep
ea

ts
 it

, a
nd

 a
 th

ird
 a

pp
ro

ve
s 

w
ha

t 
is

 w
rit

te
n,

 th
ey

 a
ll 

ha
ve

 m
ad

e 
th

e 
de

fa
m

at
or

y 
lib

el
.  

B
ot

h 
th

e 
pe

rs
on

 w
ho

 
or

ig
in

al
ly

 u
tte

rs
 t

he
 d

ef
am

at
or

y 
st

at
em

en
t, 

an
d 

th
e 

in
di

vi
du

al
 w

ho
 

ex
pr

es
se

s a
gr

ee
m

en
t w

ith
 it

, a
re

 li
ab

le
 fo

r t
he

 in
ju

ry
.  

[5
0]

In
 s

um
, 

in
 o

ur
 v

ie
w

, 
a 

hy
pe

rli
nk

 s
ho

ul
d 

co
ns

tit
ut

e 
pu

bl
ic

at
io

n 
if,

 r
ea

d 

co
nt

ex
tu

al
ly

, t
he

 te
xt

 th
at

 in
cl

ud
es

 th
e 

hy
pe

rli
nk

 c
on

st
itu

te
s 

ad
op

tio
n 

or
 e

nd
or

se
m

en
t 

of
 th

e 
sp

ec
ifi

c 
co

nt
en

t i
t l

in
ks

 to
.  

 

[5
1]

It 
is

 tr
ue

 th
at

 th
e 

tra
di

tio
na

l p
ub

lic
at

io
n 

ru
le

 d
oe

s n
ot

 re
qu

ire
 th

e 
pu

bl
is

he
r 

to
 a

pp
ro

ve
 o

f 
th

e 
m

at
er

ia
l 

pu
bl

is
he

d;
 h

e 
or

 s
he

 m
us

t 
m

er
el

y 
co

m
m

un
ic

at
e 

th
at

 



m
at

er
ia

l t
o 

a 
th

ird
 p

ar
ty

.  
H

ow
ev

er
, t

he
 p

ro
po

se
d 

ad
op

tio
n 

or
 e

nd
or

se
m

en
t s

ta
nd

ar
d 

fo
r 

re
fe

re
nc

es
 is

 c
on

ce
pt

ua
lly

 d
iff

er
en

t. 
 A

 m
er

e 
re

fe
re

nc
e 

w
ith

ou
t a

ny
 a

do
pt

io
n 

or
 

en
do

rs
em

en
t r

em
ai

ns
 th

at
 —

 a
 c

on
te

nt
 n

eu
tra

l r
ef

er
en

ce
.  

A
do

pt
io

n 
or

 e
nd

or
se

m
en

t o
f 

th
e 

co
nt

en
t a

cc
es

si
bl

e 
by

 a
 li

nk
 in

 th
e 

te
xt

 c
an

 b
e 

un
de

rs
to

od
 to

 a
ct

ua
lly

 in
co

rp
or

at
e 

th
e 

de
fa

m
at

or
y 

co
nt

en
t i

nt
o 

th
e 

te
xt

.  
Th

us
 th

e 
co

nt
en

t o
f t

he
 te

xt
 c

om
es

 to
 in

cl
ud

e 
th

e 

de
fa

m
at

or
y 

co
nt

en
t 

ac
ce

ss
ed

 v
ia

 h
yp

er
lin

k.
 T

he
 h

yp
er

lin
k,

 c
om

bi
ne

d 
w

ith
 t

he
 

su
rr

ou
nd

in
g 

w
or

ds
 a

nd
 c

on
te

xt
, 

ce
as

es
 t

o 
be

 a
 m

er
e 

re
fe

re
nc

e 
an

d 
th

e 
co

nt
en

t 
to

 

w
hi

ch
 it

 re
fe

rs
 b

ec
om

es
 p

ar
t o

f t
he

 p
ub

lis
he

d 
te

xt
 it

se
lf.

 

[5
2]

W
e 

ad
d 

a 
fin

al
 c

om
m

en
t, 

w
ith

 a
n 

ey
e 

to
 f

ut
ur

e 
te

ch
no

lo
gi

ca
l 

ch
an

ge
s. 

 

A
be

lla
 J

., 
as

 n
ot

ed
, 

st
at

es
 t

ha
t 

“a
 h

yp
er

lin
k,

 b
y 

its
el

f, 
sh

ou
ld

 n
ev

er
 b

e 
se

en
 a

s 

‘p
ub

lic
at

io
n’

 o
f t

he
 c

on
te

nt
 to

 w
hi

ch
 it

 re
fe

rs
” 

(p
ar

a.
 1

4)
.  

So
 lo

ng
 a

s i
t i

s n
ec

es
sa

ry
 to

 

cl
ic

k 
on

 a
 h

yp
er

lin
k 

to
 a

cc
es

s 
its

 c
on

te
nt

, t
hi

s 
m

ay
 b

e 
co

rr
ec

t. 
 W

ha
t, 

ho
w

ev
er

, o
f 

fe
at

ur
es

 i
n 

w
hi

ch
 a

 h
yp

er
lin

k 
pr

oj
ec

ts
 c

on
te

nt
 o

n 
th

e 
pa

ge
 a

ut
om

at
ic

al
ly

, 
or

 i
n 

a 

se
pa

ra
te

 fr
am

e,
 w

ith
 li

ttl
e 

or
 n

o 
pr

om
pt

in
g 

fr
om

 th
e 

re
ad

er
? 

 W
ou

ld
 in

cl
us

io
n 

of
 s

uc
h 

a 
hy

pe
rli

nk
, b

y 
its

el
f, 

am
ou

nt
 to

 p
ub

lic
at

io
n?

  L
ik

e 
th

e 
is

su
e 

of
 e

m
be

dd
ed

 h
yp

er
lin

ks
, 

th
is

 q
ue

st
io

n 
is

 n
ot

 b
ef

or
e 

us
 a

nd
 s

ho
ul

d 
no

t b
e 

ta
ke

n 
to

 h
av

e 
be

en
 d

ec
id

ed
 in

 th
is

 

ca
se

.  
Li

ke
 A

be
lla

 J
. (

at
 p

ar
a.

 4
3)

, w
e 

w
ou

ld
 le

av
e 

is
su

es
 c

on
ce

rn
in

g 
hy

pe
rli

nk
s 

of
 

th
is

 so
rt 

to
 b

e 
de

al
t w

ith
 if

 a
nd

 w
he

n 
th

ey
 a

ris
e.

 

[5
3]

W
e 

ag
re

e 
w

ith
 A

be
lla

 J.
 th

at
 th

is
 a

pp
ea

l s
ho

ul
d 

be
 d

is
m

is
se

d 
w

ith
 c

os
ts

. 

Th
e 

fo
llo

w
in

g 
ar

e 
th

e 
re

as
on

s d
el

iv
er

ed
 b

y 

 
D

ES
C

H
A

M
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Th
is

 a
pp

ea
l o

ff
er

s 
ye

t a
no

th
er

 o
pp

or
tu

ni
ty

 f
or

 th
e 

C
ou

rt 
to

 c
on

si
de

r 
th

e 

pr
op

er
 b

al
an

ce
 in

 th
e 

co
m

m
on

 la
w

 o
f d

ef
am

at
io

n 
be

tw
ee

n 
th

e 
pr

ot
ec

tio
n 

of
 re

pu
ta

tio
n 

an
d 

th
e 

pr
om

ot
io

n 
of

 f
re

ed
om

 o
f 

ex
pr

es
si

on
. I

n 
W

IC
 R

ad
io

 L
td

. v
. S

im
ps

on
, 2

00
8 

SC
C

 4
0,

 [
20

08
] 

2 
S.

C
.R

. 4
20

, a
nd

 G
ra

nt
 v

. T
or

st
ar

 C
or

p.
, 2

00
9 

SC
C

 6
1,

 [
20

09
] 

3 

S.
C

.R
. 6

40
, t

he
 C

ou
rt 

to
ok

 in
cr

em
en

ta
l s

te
ps

 to
 im

pr
ov

e 
th

is
 b

al
an

ce
 b

y 
re

co
gn

iz
in

g 

an
d 

m
od

er
ni

zi
ng

 d
ef

en
ce

s 
to

 li
ab

ili
ty

 f
or

 d
ef

am
at

io
n.

 I
n 

th
e 

in
st

an
t c

as
e,

 th
e 

C
ou

rt 

m
us

t 
de

te
rm

in
e 

w
he

th
er

, n
ot

w
ith

st
an

di
ng

 t
he

se
 d

ef
en

ce
s, 

th
e 

sc
op

e 
of

 c
on

du
ct

 t
ha

t 

m
ay

 a
ttr

ac
t 

pr
im

a 
fa

ci
e 

lia
bi

lit
y 

fo
r 

de
fa

m
at

io
n 

is
 i

ts
el

f 
to

o 
br

oa
d 

an
d 

in
 n

ee
d 

of
 

ad
ju

st
m

en
t t

o 
fu

rth
er

 p
ro

m
ot

e 
fr

ee
do

m
 o

f e
xp

re
ss

io
n.
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5]

Pr
oo

f 
of

 p
ub

lic
at

io
n 

is
 n

ec
es

sa
ry

 i
n 

or
de

r 
to

 e
st

ab
lis

h 
lia

bi
lit

y 
fo

r 

de
fa

m
at

io
n.

 “
Pu

bl
ic

at
io

n”
 h

as
 a

n 
es

ta
bl

is
he

d 
m

ea
ni

ng
 i

n 
th

e 
la

w
 o

f 
de

fa
m

at
io

n.
 I

t 

re
fe

rs
 to

 th
e 

co
m

m
un

ic
at

io
n 

of
 d

ef
am

at
or

y 
in

fo
rm

at
io

n 
in

 s
uc

h 
a 

w
ay

 th
at

 it
 is

 “
m

ad
e 

kn
ow

n 
to

 a
 th

ird
 p

ar
ty

”:
 G

as
ki

n 
v.

 R
et

ai
l C

re
di

t C
o.

, [
19

65
] 

S.
C

.R
. 2

97
, a

t p
. 2

99
. 

B
ro

w
n 

ex
pl

ai
ns

 th
at

 “
[i]

t i
s a

 b
ila

te
ra

l a
ct

 b
y 

w
hi

ch
 th

e 
pu

bl
is

he
r m

ak
es

 a
va

ila
bl

e 
to
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re
ad

er
, 

lis
te

ne
r 

or
 o

bs
er

ve
r 

in
 a

 c
om

pr
eh

en
si

bl
e 

fo
rm

 t
he

 d
ef

am
at

or
y 

in
fo

rm
at

io
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B

ro
w

n,
 T

he
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aw
 o

f 
D

ef
am

at
io

n 
in

 C
an

ad
a 
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d 

ed
. 

(lo
os

e-
le

af
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, 
vo

l. 
2,

 a
t 

pa
ra

. 7
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Th

us
, 

pu
bl

ic
at

io
n 

ha
s 

tw
o 

co
m

po
ne

nt
s:

 (
1)

 a
n 

ac
t 

th
at

 
m

ak
es

 t
he

 

de
fa

m
at

or
y 

in
fo

rm
at

io
n 

av
ai

la
bl

e 
to

 a
 th

ird
 p

ar
ty

 in
 a

 c
om

pr
eh

en
si

bl
e 

fo
rm

, a
nd

 (
2)

 

th
e 

re
ce

ip
t o

f t
he

 in
fo

rm
at

io
n 

by
 a

 th
ird

 p
ar

ty
 in

 su
ch

 a
 w

ay
 th

at
 it

 is
 u

nd
er

st
oo

d.
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6]

Th
e 

qu
es

tio
n 

is
 w

he
th

er
 t

he
 f

irs
t 

co
m

po
ne

nt
 o

f 
pu

bl
ic

at
io

n 
ne

ed
s 

to
 b

e 

re
co

ns
id

er
ed

 o
w

in
g 

to
 t

he
 i

m
pa

ct
 o

f 
ne

w
 f

or
m

s 
of

 c
om

m
un

ic
at

io
ns

 m
ed

ia
. 

In
 

an
sw

er
in

g 
th

is
 q

ue
st

io
n,

 it
 w

ill
 o

f 
co

ur
se

 b
e 

ne
ce

ss
ar

y 
to

 b
ea

r 
in

 m
in

d 
th

e 
pa

rti
cu

la
r 

te
ch

no
lo

gi
ca

l f
ea

tu
re

 —
 th

e 
In

te
rn

et
 h

yp
er

lin
k 

—
 a

t i
ss

ue
 in

 th
e 

ca
se

 a
t b

ar
. A

t t
he

 

sa
m

e 
tim

e,
 h

ow
ev

er
, t

he
 a

ns
w

er
 m

us
t b

e 
ad

ap
ta

bl
e 

to
 o

th
er

 m
od

es
 o

f c
om

m
un

ic
at

io
n 

an
d 

to
 fu

tu
re

 te
ch

no
lo

gi
ca

l c
ha

ng
e.
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I 
ha

ve
 r

ea
d 

th
e 

re
as

on
s 

of
 m

y 
co

lle
ag

ue
 A

be
lla

 J
. I

t i
s 

he
r 

vi
ew

 th
at

 th
e 

co
nc

ep
t 

of
 p

ub
lic

at
io

n 
as

 u
nd

er
st

oo
d 

at
 c

om
m

on
 l

aw
 n

ee
ds

 t
o 

be
 a

lte
re

d 
so

 a
s 

to
 

ex
cl

ud
e 

re
fe

re
nc

es
, i

nc
lu

di
ng

 h
yp

er
lin

ks
, f

ro
m

 it
s 

sc
op

e.
 N

o 
lo

ng
er

 m
us

t a
 re

fe
re

nc
e,

 

lik
e 

an
y 

ot
he

r 
ac

t, 
si

m
pl

y 
m

ak
e 

th
e 

de
fa

m
at

or
y 

in
fo

rm
at

io
n 

av
ai

la
bl

e 
in

 
a 

co
m

pr
eh

en
si

bl
e 

fo
rm

: 
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o]
nl

y 
w

he
n 

a 
hy

pe
rli

nk
er

 
pr

es
en

ts
 

co
nt

en
t 

fr
om

 
th

e 

hy
pe

rli
nk

ed
 m

at
er

ia
l 

in
 a

 w
ay

 t
ha

t 
ac

tu
al

ly
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ep
ea

ts
 t

he
 d

ef
am

at
or

y 
co

nt
en

t, 
sh

ou
ld

 

th
at

 c
on

te
nt

 b
e 

co
ns

id
er

ed
 t

o 
be

 ‘
pu

bl
is

he
d’

 b
y 

th
e 

hy
pe

rli
nk

er
” 
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a.
 4

2)
. 

W
ith

 

re
sp

ec
t, 

I d
is

ag
re

e 
w

ith
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is
 a

pp
ro

ac
h.

 I 
ha

ve
 a

ls
o 

re
ad

 th
e 

re
as

on
s o

f t
he

 C
hi

ef
 Ju

st
ic

e 

an
d 

Fi
sh

 J
. T

he
y 

pu
rp

or
t t

o 
ap

pr
ov

e 
A

be
lla

 J
.’s

 a
pp

ro
ac

h 
bu

t, 
in

 e
ff

ec
t, 

fin
d 

th
at

 th
er

e 

ar
e 

ci
rc

um
st

an
ce

s 
in

 w
hi

ch
 h

yp
er

lin
ke

d 
in

fo
rm

at
io

n 
ca

n 
le

ad
 t

o 
a 

fin
di

ng
 o

f 

pu
bl

ic
at

io
n.

 In
 so

 d
oi

ng
, t

he
y 

de
pa

rt 
fr

om
 th

e 
br

ig
ht

-li
ne

 ru
le

 p
ro

po
se

d 
by

 A
be

lla
 J.

 In
 

or
de

r 
to

 g
iv

e 
gu

id
an

ce
, I

 w
ou

ld
 p

re
fe

r 
to

 o
ut

lin
e 

a 
ru

le
 t

ha
t 

is
 c

on
si

st
en

t 
w

ith
 t

he
 

co
m

m
on

 la
w

 a
nd

 th
e 

ci
vi

l l
aw

 o
f 

de
fa

m
at

io
n 

an
d 

th
at

 w
ill

 a
ls

o 
ac

co
m

m
od

at
e 

fu
tu

re
 

de
ve

lo
pm

en
ts

 in
 In

te
rn

et
 la

w
. 
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To
 c

re
at

e 
a 

sp
ec

ifi
ca

lly
 C

an
ad

ia
n 

ex
ce

pt
io

n 
fo

r r
ef

er
en

ce
s, 

w
hi

ch
 h

as
 th

e 

ef
fe

ct
 o

f e
xc

lu
di

ng
 h

yp
er

lin
ks

 fr
om

 th
e 

sc
op

e 
of

 th
e 

pu
bl

ic
at

io
n 

ru
le

, i
s i

n 
m

y 
vi

ew
 a

n 

in
ad

eq
ua

te
 s

ol
ut

io
n 

to
 th

e 
no

ve
l i

ss
ue

s 
ra

is
ed

 b
y 

th
e 

In
te

rn
et

. O
n 

th
e 

on
e 

ha
nd

, t
hi

s 

bl
an

ke
t 

ex
cl

us
io

n 
ex

ag
ge

ra
te

s 
th

e 
di

ff
er

en
ce

 b
et

w
ee

n 
re

fe
re

nc
es

 a
nd

 o
th

er
 a

ct
s 

of
 

pu
bl

ic
at

io
n.

 O
n 

th
e 

ot
he

r 
ha

nd
, i

t t
re

at
s 

al
l r

ef
er

en
ce

s, 
fr

om
 f

oo
tn

ot
es

 to
 h

yp
er

lin
ks

, 

al
ik

e.
 In

 s
o 

do
in

g,
 it

 d
is

re
ga

rd
s 

th
e 

fa
ct

 th
at

 re
fe

re
nc

es
 v

ar
y 

gr
ea

tly
 in

 h
ow

 th
ey

 m
ak

e 

de
fa

m
at

or
y 

in
fo

rm
at

io
n 

av
ai

la
bl

e 
to

 th
ird

 p
ar

tie
s 

an
d,

 c
on

se
qu

en
tly

, i
n 

th
e 

ha
rm

 th
ey

 

ca
n 

ca
us

e 
to

 p
eo

pl
e’

s r
ep

ut
at

io
ns

.
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 A
 m

or
e 

nu
an

ce
d 

ap
pr

oa
ch

 to
 r

ev
is

in
g 

th
e 

pu
bl

ic
at

io
n 

ru
le

, a
nd

 o
ne

 th
at

 

ca
n 

be
 a

pp
lie

d 
ef

fe
ct

iv
el

y 
to

 n
ew

 m
ed

ia
, 

w
ou

ld
 b

e 
fo

r 
th

e 
C

ou
rt 

to
 h

ol
d 

th
at

 i
n 

C
an

ad
ia

n 
la

w
, a

 r
ef

er
en

ce
 to

 d
ef

am
at

or
y 

co
nt

en
t c

an
 s

at
is

fy
 th

e 
re

qu
ire

m
en

ts
 o

f 
th

e 

fir
st

 c
om

po
ne

nt
 o

f 
pu

bl
ic

at
io

n 
if 

it 
m

ak
es

 t
he

 d
ef

am
at

or
y 

in
fo

rm
at

io
n 

re
ad

ily

av
ai

la
bl

e 
to

 a
 t

hi
rd

 p
ar

ty
 i

n 
a 

co
m

pr
eh

en
si

bl
e 

fo
rm

. 
In

 a
dd

iti
on

, 
th

e 
C

ou
rt 

sh
ou

ld
 

m
ak

e 
it 

cl
ea

r 
th

at
 n

ot
 e

ve
ry

 a
ct

, 
bu

t 
on

ly
 d

el
ib

er
at

e 
ac

ts
, 

ca
n 

le
ad

 t
o 

lia
bi

lit
y 

fo
r 

de
fa

m
at

io
n.
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Fr
ee

do
m

 o
f 

ex
pr

es
si

on
 m

us
t b

e 
re

co
nc

ile
d 

w
ith

 th
e 

“e
qu

al
ly

 im
po

rta
nt

” 

rig
ht

 to
 re

pu
ta

tio
n:

 H
ill

 v
. C

hu
rc

h 
of

 S
ci

en
to

lo
gy

 o
f T

or
on

to
, [

19
95

] 2
 S

.C
.R

. 1
13

0,
 a

t 

pa
ra

. 1
21

. U
nl

ik
e 

m
y 

co
lle

ag
ue

 A
be

lla
 J

.’s
 a

pp
ro

ac
h,

 t
he

 o
ne

 I
 p

ro
po

se
 g

iv
es

 d
ue

 

w
ei

gh
t t

o 
fr

ee
do

m
 o

f e
xp

re
ss

io
n 

ye
t a

t t
he

 sa
m

e 
tim

e 
is

 g
ro

un
de

d 
in

 a
 re

co
gn

iti
on

 th
at

 

ev
en

 s
im

pl
e 

re
fe

re
nc

es
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 d
ef

am
at

or
y 

in
fo

rm
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io
n 

ca
n 

si
gn
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nt
ly

 h
ar

m
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 p
er

so
n’

s 

re
pu

ta
tio

n.
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 w
ou

ld
 e

na
bl

e 
in

di
vi

du
al

s 
w

ho
se

 re
pu

ta
tio

ns
 a

re
 s

o 
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ed
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 s

ee
k 

re
lie

f 
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 th
os

e 
w

ho
, t

hr
ou

gh
 d

el
ib

er
at

e 
ac

ts
, m

ak
e 

de
fa

m
at

or
y 

m
at

er
ia

l r
ea

di
ly

 a
va

ila
bl

e 

to
 th

ird
 p

ar
tie
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If
 th

e 
pe

rs
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 w
ho

 m
ad

e 
th

e 
re

fe
re

nc
e 

w
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 u
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w
ar

e 
th

at
 th

e 
in

fo
rm

at
io

n 

re
fe

rr
ed
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 w

as
 d

ef
am

at
or

y,
 th

e 
de

fe
nc

e 
of

 in
no

ce
nt

 d
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se
m

in
at

io
n 

m
ay

 b
e 

av
ai

la
bl

e:
 

So
ci

et
y 

of
 C

om
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se
rs

, A
ut

ho
rs
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nd

 M
us
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 P
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f C
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 C
an
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n 
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. o

f 

In
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rn
et

 P
ro
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de
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, 2

00
4 

SC
C

 4
5,
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20

04
] 

2 
S.

C
.R
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O
C

AN
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, a
t 
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9.

 I
n 

ad
di

tio
n,

 a
s 

th
e 

C
ou

rt 
m
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tio

ne
d 

in
 W

IC
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nd
 G

ra
nt

, d
ef

en
ce

s 
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s 
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ir 
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m
m

en
t 

an
d 
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on
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le
 c

om
m

un
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io

n 
on
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rs
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f 

pu
bl
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te
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st
 a

re
 a

ls
o 
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ai
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bl

e.
 W

ith
 

re
sp

ec
t, 

a 
sh

or
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om
in

g 
in

 m
y 

co
lle

ag
ue

’s
 a

pp
ro

ac
h 

is
 th

at
 sh

e 
fa

ils
 to

 c
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si
de

r t
he
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w

 

of
 d

ef
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at
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n 
ge

ne
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lly
, 

an
d 

in
st
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d 
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se
s 
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rr

ow
ly

 o
n 
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e 
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pe
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f 
th

e 
ru

le
s 

go
ve
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in

g 
pu

bl
ic

at
io

n.
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he
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es
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t 
is

 p
ro

bl
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at
ic

al
ly

 o
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-s
id

ed
, 
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 i

nd
iv

id
ua

ls
 w

ho
 

su
ff

er
 h

ar
m

 to
 th

ei
r r

ep
ut

at
io

ns
 a

re
 le

ft 
w

ith
 n

o 
re
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ur

se
 a

ga
in

st
 th
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e 

w
ho

 p
er
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at
e 

de
fa

m
at

or
y 

in
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at

io
n.

  

[6
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A
 re

fe
re

nc
e,

 d
ev

oi
d 

of
 c

on
te

xt
, h
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 n

ev
er

 a
m

ou
nt

ed
 in

 la
w

 to
 p

ub
lic

at
io

n 

of
 th

e 
in

fo
rm

at
io

n 
to

 w
hi

ch
 it

 d
ire

ct
s t

he
 th

ird
 p

ar
ty

. T
o 

so
 h

ol
d 

w
ou

ld
 b

e 
to

 d
is

re
ga

rd
 

th
e 

bi
la

te
ra

l 
na

tu
re

 o
f 

pu
bl

ic
at

io
n.

 P
ub

lic
at

io
n 

is
 n

ot
 c

om
pl

et
e 

un
til

 s
om

eo
ne

 o
th

er
 

th
an

 t
he

 p
er

so
n 

re
fe

rr
ed

 t
o 

re
ce

iv
es

 a
nd

 u
nd

er
st

an
ds

 t
he

 d
ef

am
at

or
y 

in
fo

rm
at

io
n.

 

Th
us

, “
to

 sh
ou

t a
lo

ud
 d

ef
am

at
or

y 
w

or
ds

 o
n 

a 
de

se
rt 

m
oo

r w
he
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 n

o 
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e 
he

ar
s t

he
m

, i
s 

no
t 

a 
pu

bl
ic

at
io

n”
 (

G
am
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ill

 v
. S

ch
oo

le
y,

 9
3 

M
d.
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8 

(C
.A

. 1
90

1)
, a

t 
p.
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0)

. I
n 

th
e 

co
nt

ex
t 

of
 t

he
 I

nt
er

ne
t, 

a 
si

m
pl

e 
re

fe
re

nc
e,

 a
bs

en
t 

ev
id

en
ce

 t
ha

t 
so

m
eo

ne
 a

ct
ua

lly
 

vi
ew

ed
 a

nd
 u

nd
er

st
oo

d 
th

e 
de

fa
m

at
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y 
in

fo
rm

at
io

n 
to

 w
hi

ch
 it

 d
ire
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s 
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ird

 p
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tie
s, 

is
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t p

ub
lic

at
io

n 
of
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at

 c
on

te
nt
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In
 

th
e 

in
st

an
t 

ca
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, 
th

e 
re

sp
on

de
nt

, 
Jo

n 
N

ew
to

n,
 

ad
m

its
 

th
at

 
he

 

hy
pe

rli
nk

ed
 to

 in
fo

rm
at

io
n 

th
at

 th
e 
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pe
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nt

s, 
W

ay
ne

 C
ro

ok
es

 a
nd

 W
es

t C
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st
 T

itl
e 

Se
ar

ch
 L

td
., 

al
le

ge
 to

 b
e 

de
fa

m
at

or
y.
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 th

e 
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st
an
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s, 

M
r. 

N
ew

to
n 

ac
te

d 
as

 m
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e 

th
an

 a
 m

er
e 

co
nd
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t i

n 
m

ak
in

g 
th

e 
hy

pe
rli
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ed

 in
fo

rm
at

io
n 
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ai

la
bl

e.
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 a

ct
io

n 
w
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de
lib

er
at

e.
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h 

as
 o

ne
 l

in
k 

m
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e 
th

e 
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le
ge
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y 
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m
at
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y 

m
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ad
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bl

e,
 th

e 
re
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m
en
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f t
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t c
om

po
ne

nt
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f p
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lic
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io
n 
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e 

sa
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fie
d 
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t 

lin
k.
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ev
er
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io
n 

is
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ot
 c

om
pl

et
e 

un
le

ss
 th

e 
pl

ai
nt

iff
 a

dd
uc

es
 e

vi
de

nc
e 

th
at

 

sa
tis

fie
s, 
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 a

 b
al

an
ce

 o
f 

pr
ob

ab
ili

tie
s, 

th
e 

re
qu

ire
m

en
ts

 o
f 

th
e 

se
co

nd
 c

om
po

ne
nt

 o
f 

pu
bl

ic
at

io
n:

 t
ha

t 
a 

th
ird

 p
ar

ty
 r

ec
ei

ve
d 

an
d 

un
de

rs
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od
 t
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nf
or

m
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io
n 

to
 w

hi
ch

 

re
fe

re
nc

e 
is

 m
ad

e.
 I 

ag
re

e 
w

ith
 th

e 
m

aj
or

ity
 o

f t
he

 C
ou

rt 
of

 A
pp

ea
l t

ha
t t

he
 e

vi
de

nc
e 

ad
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ce
d 

w
ith

 r
es

pe
ct

 t
o 

th
e 

se
co

nd
 c

om
po

ne
nt

 o
f 

pu
bl

ic
at

io
n 

is
 i

ns
uf

fic
ie

nt
 i

n 
th

is
 

ca
se

. I
 w

ou
ld

 th
er

ef
or

e 
di

sm
is

s 
th

e 
ap

pe
al

 w
ith

 c
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ts
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nd
 a

dd
 th

at
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N

ew
to

n 
m

ig
ht

 

al
so

 h
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e 
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en
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e 

to
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is
e 
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ty
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at
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d

[6
4]

Tw
o 

br
oa

d 
ty

pe
s 

of
 h

yp
er

lin
ks

 c
an

 b
e 

fo
un

d 
on

 W
eb

 p
ag

es
. T

he
 fi

rs
t a

nd
 

m
os

t c
om

m
on

 is
 a

n 
or

di
na

ry
 li

nk
. I

t i
s 

al
w

ay
s 

us
er

-a
ct

iv
at

ed
: t

he
 In
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te
r 

th
e 

de
fe

nd
an

t r
ea

lly
 m

ad
e 

hi
m

se
lf 

re
sp

on
si

bl
e 

fo
r 

its
 c

on
tin

ue
d 

pr
es

en
ce

 in
 

th
e 

pl
ac

e 
w

he
re

 it
 h

ad
 b

ee
n 

pu
t?

 

(S
ee

 a
ls

o 
H

el
la

r 
v.

 B
ia

nc
o,

 2
44

 P
.2

d 
75

7 
(C

al
. 

D
is

t. 
C

t. 
A

pp
. 

19
52

); 
Ta

ck
et

v.

G
en

er
al

 M
ot

or
s 

C
or

p.
, 8

36
 F

.2
d.

 1
04

2 
(7

th
 C

ir.
 1

98
7)

; U
rb

an
ch

ic
h 

v.
 D

ru
m

m
oy

ne
 

M
un

ic
ip

al
 C

ou
nc

il 
(1

99
1)

, A
us

t. 
To

rts
 R

ep
. ¶

81
-1

27
 (S

up
. C

t. 
N

.S
.W

.).
) 

[8
7]

By
rn

e 
an

d 
its

 p
ro

ge
ny

 a
re

 c
on

si
st

en
t w

ith
 th

e 
re

qu
ire

m
en

t t
ha

t a
ny

 fi
nd

in
g 

of
 p

ub
lic

at
io

n 
be

 g
ro

un
de

d 
in

 a
 d

el
ib

er
at

e 
ac

t. 
If

 a
 d

ef
en

da
nt

 w
as

 m
ad

e 
aw

ar
e 

(o
r h

ad
 

re
as

on
 to

 b
e 

aw
ar

e)
 o

f 
de

fa
m

at
or

y 
in

fo
rm

at
io

n 
ov

er
 w

hi
ch

 h
e 

or
 s

he
 h

ad
 s

uf
fic

ie
nt

 

co
nt

ro
l 

bu
t 

de
ci

de
d 

to
 d

o 
no

th
in

g 
ab

ou
t 

it,
 t

hi
s 

no
nf

ea
sa

nc
e 

m
ig

ht
 a

m
ou

nt
 t

o 
a 

de
lib

er
at

e 
ac

t 
of

 a
pp

ro
va

l, 
ad

op
tio

n,
 p

ro
m

ot
io

n,
 o

r 
ra

tif
ic

at
io

n 
of

 t
he

 d
ef

am
at

or
y 

in
fo

rm
at

io
n 

(s
ee

, e
.g

., 
Fr

aw
le

y 
v.

 S
ta

te
 o

f N
ew

 S
ou

th
 W

al
es

, [
20

07
] 

N
SW

SC
 1

37
9)

. 



Th
e 

in
fe

re
nc

e 
is

 n
ot

 a
ut

om
at

ic
, b

ut
 w

ill
 d

ep
en

d 
on

 a
n 

as
se

ss
m

en
t o

f t
he

 to
ta

lit
y 

of
 th

e 

ci
rc

um
st

an
ce

s. 
In

 U
nd

er
hi

ll 
v.

 C
or

se
r, 

[2
01

0]
 E

W
H

C
 1

19
5 

(Q
.B

.),
 t

he
 d

ef
en

da
nt

, 

w
ho

 w
as

 tr
ea

su
re

r a
nd

 a
 b

oa
rd

 m
em

be
r o

f a
 c

ha
rit

y,
 h

ad
 b

ee
n 

aw
ar

e 
th

at
 a

n 
ed

ito
ria

l 

le
ve

lli
ng

 a
cc

us
at

io
ns

 a
ga

in
st

 th
e 

pl
ai

nt
iff

 w
ou

ld
 b

e 
pu

bl
is

he
d,

 b
ut

 to
ok

 n
o 

ac
tio

n 
an

d 

ga
ve

 n
o 

fu
rth

er
 th

ou
gh

t t
o 

th
e 

m
at

te
r. 

A
lth

ou
gh

 T
ug

en
dh

at
 J.

 fo
un

d 
th

at
 th

e 
de

fe
nd

an
t 

co
ul

d 
ha

ve
 p

re
ve

nt
ed

 th
e 

pu
bl

ic
at

io
n 

of
 th

e 
ed

ito
ria

l, 
w

hi
ch

 th
e 

pl
ai

nt
iff

 a
lle

ge
d 

to
 b

e 

de
fa

m
at

or
y,

 h
e 

di
st

in
gu

is
he

d 
By

rn
e,

 c
on

cl
ud

in
g 

th
at

 th
e 

de
fe

nd
an

t’s
 r

ol
e 

as
 a

 b
oa

rd
 

m
em

be
r w

as
 d

iff
er

en
t f

ro
m

 th
at

 o
f t

he
 p

ro
pr

ie
to

rs
 in

 B
yr

ne
 (a

t p
ar

a.
 1

10
).

[8
8]

Th
is

 r
eq

ui
re

m
en

t 
of

 a
 d

el
ib

er
at

e 
ac

t 
ha

s 
al

re
ad

y 
be

en
 a

pp
lie

d 
in

 t
he

 

co
nt

ex
t 

of
 t

he
 I

nt
er

ne
t. 

In
 G

od
fr

ey
, t

he
 d

ef
en

da
nt

 I
nt

er
ne

t 
se

rv
ic

e 
pr

ov
id

er
 (

“I
SP

”)
 

ha
d 

re
ce

iv
ed

 a
 “

po
st

in
g”

, w
hi

ch
 it

 st
or

ed
 o

n 
its

 n
ew

s s
er

ve
r. 

Th
e 

pl
ai

nt
iff

 h
ad

 n
ot

ifi
ed

 

th
e 

IS
P 

th
at

 t
he

 p
os

tin
g 

w
as

 d
ef

am
at

or
y 

an
d 

re
qu

es
te

d 
th

at
 i

t 
be

 r
em

ov
ed

, b
ut

 t
he

 

de
fe

nd
an

t 
ha

d 
al

lo
w

ed
 i

t 
to

 r
em

ai
n 

on
 i

ts
 s

er
ve

rs
 u

nt
il 

it 
au

to
m

at
ic

al
ly

 e
xp

ire
d 

te
n 

da
ys

 la
te

r. 
Th

e 
co

ur
t h

el
d 

th
at

 th
e 

IS
P’

s 
fa

ilu
re

 to
 a

ct
, o

nc
e 

it 
ha

d 
be

co
m

e 
aw

ar
e 

of
 

th
e 

de
fa

m
at

or
y 

in
fo

rm
at

io
n 

ov
er

 
w

hi
ch

 
it 

ha
d 

co
nt

ro
l, 

co
ns

tit
ut

ed
 

an
 

ac
t 

of
 

pu
bl

ic
at

io
n 

on
ce

 a
n 

In
te

rn
et

 su
bs

cr
ib

er
 h

ad
 a

cc
es

se
d 

th
e 

po
st

in
g.

 In
 th

e 
ci

rc
um

st
an

ce
s 

of
 th

e 
ca

se
, t

he
 IS

P’
s f

ai
lu

re
 to

 a
ct

 a
m

ou
nt

ed
 to

 a
 d

el
ib

er
at

e 
ac

t o
f a

pp
ro

va
l, 

ad
op

tio
n,

 

pr
om

ot
io

n 
or

 ra
tif

ic
at

io
n 

of
 th

e 
de

fa
m

at
or

y 
in

fo
rm

at
io

n.
 

[8
9]

In
Bu

nt
 v

. T
ill

ey
, [

20
06

] 
EW

H
C

 4
07

, [
20

06
] 

3 
A

ll 
E.

R
. 3

36
 (

Q
.B

.),
 th

e 

de
fe

nd
an

t I
SP

s 
w

er
e 

fo
un

d 
no

t t
o 

be
 p

ub
lis

he
rs

 b
ec

au
se

, e
ve

n 
th

ou
gh

 th
ey

 p
ro

vi
de

d 

se
rv

ic
es

, t
he

ir 
ro

le
 in

 th
e 

pu
bl

ic
at

io
n 

pr
oc

es
s 

w
as

 a
 p

as
si

ve
 o

ne
. T

hi
s 

as
pe

ct
 o

f 
th

e 

de
ci

si
on

 i
n 

Bu
nt

 i
s 

a 
w

el
co

m
e 

de
ve

lo
pm

en
t 

an
d 

sh
ou

ld
 b

e 
in

co
rp

or
at

ed
 i

nt
o 

th
e 

C
an

ad
ia

n 
co

m
m

on
 

la
w

. 
Th

os
e 

w
ho

se
 

se
rv

ic
es

 
ar

e 
us

ed
 

to
 

fa
ci

lit
at

e 
th

e 

co
m

m
un

ic
at

io
n 

of
 d

ef
am

at
or

y 
in

fo
rm

at
io

n 
m

ay
 b

e 
sh

ie
ld

ed
 f

ro
m

 r
es

po
ns

ib
ili

ty
 f

or
 

pu
bl

ic
at

io
n 

if 
th

ey
 p

la
ye

d 
a 

“p
as

si
ve

 in
st

ru
m

en
ta

l r
ol

e”
 in

 th
at

 p
ro

ce
ss

 (p
ar

a.
 2

3)
.  

[9
0]

A
 c

as
e 

th
at

 il
lu

st
ra

te
s 

th
e 

na
tu

re
 o

f a
ct

iv
iti

es
 e

ng
ag

ed
 in

 b
y 

a 
pe

rs
on

 w
ho

 

pl
ay

s 
th

e 
ro

le
 o

f 
a 

m
er

e 
co

nd
ui

t 
is

 M
et

ro
po

lit
an

 I
nt

er
na

tio
na

l 
Sc

ho
ol

s 
Lt

d.
 v

. 

D
es

ig
nt

ec
hn

ic
a 

C
or

p.
, 

[2
00

9]
 E

W
H

C
 1

76
5 

(Q
.B

.).
 I

n 
th

at
 c

as
e,

 t
he

 q
ue

st
io

n 
w

as
 

w
he

th
er

 G
oo

gl
e 

In
c.

 c
ou

ld
 b

e 
fo

un
d 

to
 b

e 
th

e 
pu

bl
is

he
r o

f t
he

 se
ar

ch
 re

su
lt 

“s
ni

pp
et

s”
 

th
at

 w
er

e 
ge

ne
ra

te
d 

au
to

m
at

ic
al

ly
 b

y 
its

 s
ea

rc
h 

en
gi

ne
 i

n 
re

sp
on

se
 t

o 
se

ar
ch

 t
er

m
s 

en
te

re
d 

by
 u

se
rs

. E
ad

y 
J. 

fo
un

d 
th

at
 th

er
e 

w
as

 n
o 

pu
bl

ic
at

io
n,

 b
ec

au
se

 G
oo

gl
e 

In
c.

 

pl
ay

ed
 a

 p
as

si
ve

 in
st

ru
m

en
ta

l r
ol

e 
in

 fa
ci

lit
at

in
g 

th
e 

ap
pe

ar
an

ce
 o

f t
he

 s
ni

pp
et

s 
on

 th
e 

us
er

s’
 sc

re
en

s (
at

 p
ar

as
. 5

0-
51

). 

[9
1]

It 
sh

ou
ld

 
be

 
pl

ai
n 

th
at

 
no

t 
ev

er
y 

ac
t 

th
at

 
m

ak
es

 
th

e 
de

fa
m

at
or

y 

in
fo

rm
at

io
n 

av
ai

la
bl

e 
to

 a
 t

hi
rd

 p
ar

ty
 i

n 
a 

co
m

pr
eh

en
si

bl
e 

fo
rm

 m
ig

ht
 u

lti
m

at
el

y 

co
ns

tit
ut

e 
pu

bl
ic

at
io

n.
 T

he
 p

la
in

tif
f m

us
t s

ho
w

 th
at

 th
e 

ac
t i

s 
de

lib
er

at
e.

 T
hi

s 
re

qu
ire

s 

sh
ow

in
g 

th
at

 th
e 

de
fe

nd
an

t p
la

ye
d 

m
or

e 
th

an
 a

 p
as

si
ve

 in
st

ru
m

en
ta

l r
ol

e 
in

 m
ak

in
g 

th
e 

in
fo

rm
at

io
n 

av
ai

la
bl

e.
 

[9
2]

Th
e 

qu
es

tio
n 

th
at

 re
m

ai
ns

 is
 w

he
th

er
, e

ve
n 

w
ith

 th
es

e 
em

er
gi

ng
 li

m
its

 o
n 

th
e 

co
m

m
on

 l
aw

 p
rin

ci
pl

e,
 f

ur
th

er
 r

ef
in

em
en

ts
 a

re
 n

ec
es

sa
ry

. 
W

hi
le

 I
 a

gr
ee

 t
ha

t 

im
pr

ov
em

en
ts

 c
an

 b
e 

m
ad

e,
 I 

do
 n

ot
 sh

ar
e 

th
e 

vi
ew

 o
f m

y 
co

lle
ag

ue
 A

be
lla

 J.
 th

at
 th

e 

so
lu

tio
n 

is
 t

o 
ex

cl
ud

e 
re

fe
re

nc
es

, 
in

cl
ud

in
g 

hy
pe

rli
nk

s, 
fr

om
 t

he
 s

co
pe

 o
f 

th
e 



pu
bl

ic
at

io
n 

ru
le

.  
In

 m
y 

vi
ew

, t
he

 p
ro

pe
r 

ap
pr

oa
ch

 is
 (

1)
 to

 e
xp

lic
itl

y 
re

co
gn

iz
e 

th
e 

re
qu

ire
m

en
t o

f a
 d

el
ib

er
at

e 
ac

t a
s 

pa
rt 

of
 th

e 
C

an
ad

ia
n 

co
m

m
on

 la
w

 p
ub

lic
at

io
n 

ru
le

, 

an
d 

(2
) 

to
 c

on
tin

ue
 d

ev
el

op
in

g 
th

e 
ru

le
 i

nc
re

m
en

ta
lly

 i
n 

or
de

r 
to

 c
irc

um
sc

rib
e 

th
e 

m
an

ne
r i

n 
w

hi
ch

 a
 d

el
ib

er
at

e 
ac

t m
us

t m
ak

e 
de

fa
m

at
or

y 
in

fo
rm

at
io

n 
av

ai
la

bl
e 

if 
it 

is
 

to
 re

su
lt 

in
 a

 fi
nd

in
g 

of
 p

ub
lic

at
io

n.
 

[9
3]

M
or

e 
sp

ec
ifi

ca
lly

, o
nl

y 
w

he
re

 th
e 

pl
ai

nt
iff

 c
an

 e
st

ab
lis

h 
on

 a
 b

al
an

ce
 o

f 

pr
ob

ab
ili

tie
s 

th
at

 t
he

 d
ef

en
da

nt
 p

er
fo

rm
ed

 a
 d

el
ib

er
at

e 
ac

t 
th

at
 m

ad
e 

de
fa

m
at

or
y 

in
fo

rm
at

io
n 

re
ad

ily
 a

va
ila

bl
e 

to
 a

 t
hi

rd
 p

ar
ty

 i
n 

a 
co

m
pr

eh
en

si
bl

e 
fo

rm
 w

ill
 t

he
 

re
qu

ire
m

en
ts

 o
f t

he
 fi

rs
t c

om
po

ne
nt

 o
f p

ub
lic

at
io

n 
be

 s
at

is
fie

d.
 O

f c
ou

rs
e,

 b
ef

or
e 

th
e 

co
ur

t 
w

ill
 

m
ak

e 
a 

fin
di

ng
 

of
 

pu
bl

ic
at

io
n,

 t
he

 
pl

ai
nt

iff
 

m
us

t 
al

so
 

sa
tis

fy
 

th
e 

re
qu

ire
m

en
ts

 o
f 

th
e 

se
co

nd
 c

om
po

ne
nt

 o
f 

pu
bl

ic
at

io
n 

on
 a

 b
al

an
ce

 o
f 

pr
ob

ab
ili

tie
s, 

na
m

el
y,

 th
at

 th
e 

“d
ef

am
at

or
y 

m
at

te
r 

[w
as

] 
br

ou
gh

t b
y 

th
e 

de
fe

nd
an

t o
r 

hi
s 

ag
en

t t
o 

th
e 

kn
ow

le
dg

e 
an

d 
un

de
rs

ta
nd

in
g 

of
 s

om
e 

pe
rs

on
 o

th
er

 th
an

 th
e 

pl
ai

nt
iff

” 
(M

cN
ic

ho
l,

at
 p

. 7
04

).

[9
4]

W
he

th
er

 d
ef

am
at

or
y 

in
fo

rm
at

io
n 

is
 re

ad
ily

 a
va

ila
bl

e 
is

 a
 q

ue
st

io
n 

of
 fa

ct
. 

A
 c

ou
rt 

as
ke

d 
to

 i
nf

er
 t

ha
t 

in
fo

rm
at

io
n 

ha
s 

be
en

 m
ad

e 
re

ad
ily

 a
va

ila
bl

e 
sh

ou
ld

 

co
ns

id
er

 a
ll 

ci
rc

um
st

an
ce

s 
re

la
te

d 
to

 th
e 

ea
se

 w
ith

 w
hi

ch
 a

 th
ird

 p
ar

ty
 w

ou
ld

 b
e 

ab
le

 

to
 

ga
in

 
ac

ce
ss

 
to

 
it.

 
D

ef
am

at
or

y 
in

fo
rm

at
io

n 
is

 
re

ad
ily

 
av

ai
la

bl
e 

if,
 

in
 

th
e 

ci
rc

um
st

an
ce

s, 
it 

ca
n 

be
 i

m
m

ed
ia

te
ly

 a
cc

es
se

d.
 I

n 
ot

he
r 

w
or

ds
, 

th
er

e 
m

us
t 

be
 n

o 

m
ea

ni
ng

fu
l b

ar
rie

r t
ha

t w
ou

ld
 p

re
ve

nt
 a

 th
ird

 p
ar

ty
 fr

om
 re

ce
iv

in
g 

it.
 In

 p
ra

ct
ic

e,
 th

is
 

w
ill

 n
ot

 e
ff

ec
t a

 s
ig

ni
fic

an
t c

ha
ng

e 
to

 th
e 

co
m

m
on

 la
w

, s
in

ce
, f

or
 th

e 
va

st
 m

aj
or

ity
 o

f 

ac
ts

 t
ha

t 
pr

es
en

tly
 m

ak
e 

in
fo

rm
at

io
n 

av
ai

la
bl

e,
 t

he
re

 i
s 

no
th

in
g 

to
 p

re
ve

nt
 t

he
 

in
fo

rm
at

io
n 

in
 q

ue
st

io
n 

fr
om

 b
ei

ng
 re

ce
iv

ed
 b

y 
th

ird
 p

ar
tie

s;
 th

ey
 n

ee
d 

on
ly

 u
se

 th
ei

r 

ey
es

 to
 re

ad
 o

r v
ie

w
 it

, o
r t

he
ir 

ea
rs

 to
 h

ea
r i

t. 
O

f c
ou

rs
e,

 if
 th

os
e 

th
ird

 p
ar

tie
s 

ca
nn

ot
 

un
de

rs
ta

nd
 it

, t
ha

t i
s 

a 
se

pa
ra

te
 c

on
ce

rn
, o

ne
 th

at
 w

ou
ld

 o
n 

its
 o

w
n 

ba
r 

a 
fin

di
ng

 o
f 

pu
bl

ic
at

io
n.

[9
5]

B
ut

 th
e 

re
qu

ire
m

en
t t

ha
t d

ef
am

at
or

y 
in

fo
rm

at
io

n 
be

 re
ad

ily
 a

va
ila

bl
e 

do
es

 

re
su

lt 
in

 a
n 

in
cr

em
en

ta
l 

ch
an

ge
 t

o 
th

e 
co

m
m

on
 l

aw
 i

n 
th

os
e 

ca
se

s 
w

he
re

 t
he

 a
ct

 

co
m

pl
ai

ne
d 

of
 

re
fe

rs
 

th
ird

 
pa

rti
es

 
to

 
de

fa
m

at
or

y 
in

fo
rm

at
io

n.
 

It 
na

rr
ow

s 
th

e 

ci
rc

um
st

an
ce

s 
in

 w
hi

ch
 th

e 
re

qu
ire

m
en

ts
 o

f t
he

 fi
rs

t c
om

po
ne

nt
 o

f p
ub

lic
at

io
n 

w
ill

 b
e 

sa
tis

fie
d.

 I
n 

su
ch

 in
st

an
ce

s, 
th

e 
to

ta
lit

y 
of

 c
irc

um
st

an
ce

s 
w

ill
 r

ev
ea

l w
he

th
er

 a
 th

ird
 

pa
rty

 c
an

 h
av

e 
im

m
ed

ia
te

 a
cc

es
s 

—
 w

ith
ou

t 
an

y 
m

ea
ni

ng
fu

l 
ba

rr
ie

rs
 —

 t
o 

th
e 

in
fo

rm
at

io
n 

to
 w

hi
ch

 th
e 

re
fe

re
nc

e 
di

re
ct

s h
im

 o
r h

er
. 

[9
6]

W
ha

t s
ho

ul
d 

be
 c

le
ar

 fr
om

 th
is

 is
 th

at
 n

ot
 a

ll 
fo

rm
s 

of
 re

fe
re

nc
es

 a
re

 th
e 

sa
m

e 
as

 r
eg

ar
ds

 t
he

 e
xt

en
t 

to
 w

hi
ch

 t
he

y 
fa

ci
lit

at
e 

ac
ce

ss
 t

o 
th

e 
in

fo
rm

at
io

n 
in

 

qu
es

tio
n.

 
W

hi
le

 
m

y 
co

lle
ag

ue
’s

 
st

at
em

en
t 

th
at

 
“[

h]
yp

er
lin

ks
 

ar
e,

 
in

 
es

se
nc

e,
 

re
fe

re
nc

es
” 

(p
ar

a.
 2

7)
 i

s 
su

pe
rf

ic
ia

lly
 c

or
re

ct
; 

it 
is

 i
na

cc
ur

at
e 

to
 e

qu
at

e 
a 

hy
pe

rli
nk

 

w
ith

, f
or

 e
xa

m
pl

e,
 a

 f
oo

tn
ot

e 
in

 a
 b

oo
k.

 A
 f

oo
tn

ot
e 

th
at

 d
oe

s 
no

t a
ct

ua
lly

 r
ep

ro
du

ce
 

th
e 

in
fo

rm
at

io
n 

to
 w

hi
ch

 th
e 

re
ad

er
 is

 b
ei

ng
 re

fe
rr

ed
 d

oe
s 

no
t m

ak
e 

th
at

 in
fo

rm
at

io
n 

re
ad

ily
 a

va
ila

bl
e.

 T
he

 re
ad

er
 h

as
 to

 lo
ca

te
 a

nd
 o

bt
ai

n 
th

e 
do

cu
m

en
t t

he
 fo

ot
no

te
 re

fe
rs

 

to
 a

nd
 t

he
n 

fin
d 

th
e 

in
fo

rm
at

io
n 

w
ith

in
 t

he
 d

oc
um

en
t. 

In
 c

on
tra

st
, 

an
 a

ut
om

at
ic

 

hy
pe

rli
nk

 re
qu

ire
s 

no
 a

ct
io

n 
w

ha
ts

oe
ve

r, 
w

hi
le

 a
n 

em
be

dd
ed

 d
ee

p 
hy

pe
rli

nk
 re

qu
ire

s 



on
ly

 th
e 

ta
p 

of
 a

 fi
ng

er
 to

 g
ai

n 
ac

ce
ss

 to
 th

e 
in

fo
rm

at
io

n.
 T

he
 e

ff
or

t i
nv

ol
ve

d 
is

 e
ve

n 

le
ss

 th
an

 th
at

 o
f t

ur
ni

ng
 a

 p
ag

e 
in

 a
 b

oo
k.

 A
lth

ou
gh

 it
 is

 o
f c

ou
rs

e 
tru

e 
th

at
 h

yp
er

lin
ks

 

ar
e 

a 
fo

rm
 o

f r
ef

er
en

ce
, t

he
 e

xt
en

t t
o 

w
hi

ch
 th

ey
 fa

ci
lit

at
e 

ac
ce

ss
 a

nd
 th

ei
r u

bi
qu

ity
 o

n 

th
e 

In
te

rn
et

 c
an

no
t b

e 
ov

er
lo

ok
ed

. 

[9
7]

Th
is

 C
ou

rt 
ha

s 
pr

ev
io

us
ly

 r
ec

og
ni

ze
d 

th
e 

ea
se

 w
ith

 w
hi

ch
 i

nf
or

m
at

io
n 

ca
n 

be
 a

cc
es

se
d 

by
 m

ea
ns

 o
f a

 h
yp

er
lin

k.
 In

 D
el

l, 
a 

hy
pe

rli
nk

 to
 a

n 
ar

bi
tra

tio
n 

cl
au

se
 

w
as

 c
on

si
de

re
d 

in
 r

el
at

io
n 

to
 a

 p
ro

vi
si

on
 o

f 
th

e 
C

iv
il 

C
od

e 
of

 Q
ué

be
c,

 S
.Q

. 1
99

1,
 c

. 

64
, d

es
ig

ne
d 

to
 d

ea
l w

ith
 c

on
tra

ct
ua

l s
tip

ul
at

io
ns

 —
 k

no
w

n 
as

 e
xt

er
na

l c
la

us
es

 —
 th

at
 

ar
e 

ph
ys

ic
al

ly
 s

ep
ar

at
e 

fr
om

 th
e 

co
nt

ra
ct

 it
se

lf.
 A

do
pt

in
g 

a 
co

nt
ex

tu
al

 a
pp

ro
ac

h,
 th

e 

C
ou

rt 
he

ld
 th

at
 th

e 
hy

pe
rli

nk
ed

 a
rb

itr
at

io
n 

cl
au

se
 s

ho
ul

d 
no

t b
e 

co
ns

id
er

ed
 p

hy
si

ca
lly

 

se
pa

ra
te

 fr
om

 th
e 

m
ai

n 
co

nt
ra

ct
 d

oc
um

en
t (

at
 p

ar
a.

 9
7)

: 

…
 it

 is
 d

iff
ic

ul
t t

o 
ac

ce
pt

 th
at

 th
e 

ne
ed

 fo
r a

 s
in

gl
e 

co
m

m
an

d 
by

 th
e 

us
er

 
[i.

e.
, c

lic
ki

ng
 o

n 
a 

si
ng

le
 h

yp
er

lin
k]

 w
ou

ld
 b

e 
su

ff
ic

ie
nt

 fo
r a

 fi
nd

in
g 

th
at

 
th

e 
pr

ov
is

io
n 

go
ve

rn
in

g 
ex

te
rn

al
 

cl
au

se
s 

is
 

ap
pl

ic
ab

le
.  

Su
ch

 
an

 
in

te
rp

re
ta

tio
n 

w
ou

ld
 b

e 
in

co
ns

is
te

nt
 w

ith
 t

he
 r

ea
lit

y 
of

 t
he

 I
nt

er
ne

t 
en

vi
ro

nm
en

t, 
w

he
re

 n
o 

re
al

 d
is

tin
ct

io
n 

is
 m

ad
e 

be
tw

ee
n 

sc
ro

lli
ng

 th
ro

ug
h 

a 
do

cu
m

en
t 

an
d 

us
in

g 
a 

hy
pe

rli
nk

.  
A

na
lo

go
us

ly
 t

o 
pa

pe
r 

do
cu

m
en

ts
, 

so
m

e 
W

eb
 d

oc
um

en
ts

 c
on

ta
in

 s
ev

er
al

 p
ag

es
 th

at
 c

an
 b

e 
ac

ce
ss

ed
 o

nl
y 

by
 

m
ea

ns
 o

f 
hy

pe
rli

nk
s, 

w
he

re
as

 o
th

er
s 

ca
n 

be
 v

ie
w

ed
 b

y 
sc

ro
lli

ng
 d

ow
n 

th
em

 o
n 

th
e 

co
m

pu
te

r’
s 

sc
re

en
.  

Th
er

e 
is

 n
o 

re
as

on
 t

o 
fa

vo
ur

 o
ne

 
co

nf
ig

ur
at

io
n 

ov
er

 th
e 

ot
he

r. 

Th
e 

ar
bi

tra
tio

n 
cl

au
se

 in
 D

el
l w

as
 fo

un
d 

to
 b

e 
re

as
on

ab
ly

 a
cc

es
si

bl
e,

 si
nc

e 
cl

ic
ki

ng
 o

n 

on
e 

hy
pe

rli
nk

 t
oo

k 
th

e 
co

ns
um

er
 d

ire
ct

ly
 t

o 
a 

pa
ge

 c
on

ta
in

in
g 

th
e 

te
rm

s 
an

d 

co
nd

iti
on

s 
of

 th
e 

sa
le

, i
nc

lu
di

ng
 th

e 
ar

bi
tra

tio
n 

cl
au

se
. T

hu
s, 

th
er

e 
w

as
 n

o 
m

at
er

ia
l 

di
st

in
ct

io
n 

be
tw

ee
n 

ha
vi

ng
 a

cc
es

s 
to

 t
he

 c
la

us
e 

by
 h

yp
er

lin
k 

an
d 

ac
tu

al
ly

 h
av

in
g 

a 

pa
pe

r c
op

y 
of

 it
 (a

t p
ar

a.
 1

00
): 

…
 th

e 
cl

au
se

 w
as

 n
o 

m
or

e 
di

ff
ic

ul
t f

or
 th

e 
co

ns
um

er
 to

 a
cc

es
s t

ha
n 

w
ou

ld
 

ha
ve

 b
ee

n 
th

e 
ca

se
 h

ad
 h

e 
or

 s
he

 b
ee

n 
gi

ve
n 

a 
pa

pe
r 

co
py

 o
f 

th
e 

en
tir

e 
co

nt
ra

ct
 o

n 
w

hi
ch

 th
e 

te
rm

s 
an

d 
co

nd
iti

on
s 

of
 s

al
e 

ap
pe

ar
ed

 o
n 

th
e 

ba
ck

 
of

 th
e 

fir
st

 p
ag

e.
 

[9
8]

W
ha

t 
ca

n 
be

 
in

fe
rr

ed
 

fr
om

 
th

e 
ci

rc
um

st
an

ce
s 

in
 D

el
l 

is
 

th
at

 
th

e 

hy
pe

rli
nk

ed
 a

rb
itr

at
io

n 
cl

au
se

 w
as

, i
n 

fa
ct

, r
ea

di
ly

 a
va

ila
bl

e:
 a

 li
nk

 to
 it

 a
pp

ea
re

d 
on

 

ev
er

y 
W

eb
 p

ag
e 

th
e 

co
ns

um
er

 a
cc

es
se

d,
 a

nd
 a

ll 
th

e 
co

ns
um

er
 h

ad
 to

 d
o 

to
 v

ie
w

 th
e 

cl
au

se
 w

as
 to

 c
lic

k 
on

 th
e 

lin
k 

on
ce

 (p
ar

a.
 1

00
).

[9
9]

B
ec

au
se

 t
he

 i
nq

ui
ry

 i
nt

o 
av

ai
la

bi
lit

y 
is

 e
ss

en
tia

lly
 f

ac
tu

al
, 

it 
w

ou
ld

 b
e 

ne
ith

er
 p

ru
de

nt
 n

or
 d

es
ira

bl
e 

to
 a

tte
m

pt
 to

 a
do

pt
 a

 b
rig

ht
-li

ne
 ru

le
 in

di
ca

tin
g 

th
e 

ex
ac

t 

tim
e 

w
he

n 
so

m
et

hi
ng

 b
ec

om
es

 “
re

ad
ily

” 
av

ai
la

bl
e.

 S
uc

h 
an

 a
pp

ro
ac

h 
co

ul
d 

hi
nd

er
 th

e 

ev
ol

ut
io

n 
of

 t
he

 c
om

m
on

 l
aw

. 
H

ow
ev

er
, 

gi
ve

n 
th

e 
co

nt
ex

t 
of

 t
hi

s 
ap

pe
al

, 
a 

fe
w

 

sp
ec

ifi
c 

ob
se

rv
at

io
ns

 
ab

ou
t 

hy
pe

rli
nk

s 
ar

e 
in

 
or

de
r. 

In
 

de
te

rm
in

in
g 

w
he

th
er

 

hy
pe

rli
nk

ed
 in

fo
rm

at
io

n 
w

as
 r

ea
di

ly
 a

va
ila

bl
e,

 a
 c

ou
rt 

sh
ou

ld
 c

on
si

de
r 

a 
nu

m
be

r 
of

 

fa
ct

or
s, 

in
cl

ud
in

g 
w

he
th

er
 th

e 
hy

pe
rli

nk
 w

as
 u

se
r-

ac
tiv

at
ed

 o
r 

au
to

m
at

ic
, w

he
th

er
 it

 

w
as

 a
 s

ha
llo

w
 o

r a
 d

ee
p 

lin
k,

 a
nd

 w
he

th
er

 th
e 

lin
ke

d 
in

fo
rm

at
io

n 
w

as
 a

va
ila

bl
e 

to
 th

e 

ge
ne

ra
l 

pu
bl

ic
 (

as
 o

pp
os

ed
 t

o 
be

in
g 

re
st

ric
te

d)
. T

hi
s 

lis
t 

of
 f

ac
to

rs
 i

s 
by

 n
o 

m
ea

ns
 

ex
ha

us
tiv

e.
 A

ny
 m

at
te

r 
th

at
 h

as
 a

 b
ea

rin
g 

on
 t

he
 e

as
e 

w
ith

 w
hi

ch
 t

he
 r

ef
er

en
ce

d 

in
fo

rm
at

io
n 

co
ul

d 
be

 a
cc

es
se

d 
w

ill
 b

e 
re

le
va

nt
 to

 th
e 

in
qu

iry
. 



[1
00

]
Th

e 
ef

fe
ct

 o
f t

hi
s 

ap
pr

oa
ch

 is
 n

ot
 to

 c
re

at
e 

a 
“p

re
su

m
pt

io
n 

of
 li

ab
ili

ty
 fo

r 

al
l h

yp
er

lin
ke

rs
”,

 a
s 

A
be

lla
 J

. s
ug

ge
st

s 
(p

ar
a.

 2
5)

. I
n 

or
de

r t
o 

sa
tis

fy
 th

e 
re

qu
ire

m
en

ts
 

of
 t

he
 f

irs
t 

co
m

po
ne

nt
 o

f 
pu

bl
ic

at
io

n,
 t

he
 p

la
in

tif
f 

m
us

t 
es

ta
bl

is
h,

 o
n 

a 
ba

la
nc

e 
or

 

pr
ob

ab
ili

tie
s, 

th
at

 t
he

 h
yp

er
lin

ke
r 

pe
rf

or
m

ed
 a

 d
el

ib
er

at
e 

ac
t 

th
at

 m
ad

e 
de

fa
m

at
or

y 

in
fo

rm
at

io
n 

re
ad

ily
 a

va
ila

bl
e 

to
 a

 th
ird

 p
ar

ty
 in

 a
 c

om
pr

eh
en

si
bl

e 
fo

rm
. M

or
eo

ve
r, 

th
e 

pl
ai

nt
iff

 w
ill

 a
ls

o 
ha

ve
 t

o 
sa

tis
fy

 t
he

 r
eq

ui
re

m
en

ts
 o

f 
th

e 
se

co
nd

 c
om

po
ne

nt
 o

f 

pu
bl

ic
at

io
n 

on
 a

 b
al

an
ce

 o
f 

pr
ob

ab
ili

tie
s, 

na
m

el
y 

th
at

 a
 t

hi
rd

 p
ar

ty
 r

ec
ei

ve
d 

an
d 

un
de

rs
to

od
 th

e 
de

fa
m

at
or

y 
in

fo
rm

at
io

n.
  

[1
01

]
M

y 
co

lle
ag

ue
 A

be
lla

 J
. 

st
at

es
 t

ha
t 

“[
r]

ef
er

en
ci

ng
 o

n 
its

 o
w

n 
do

es
 n

ot
 

in
vo

lv
e 

ex
er

tin
g 

co
nt

ro
l o

ve
r 

th
e 

co
nt

en
t”

 (
pa

ra
. 2

6 
(e

m
ph

as
is

 in
 o

rig
in

al
))

. Y
et

 th
e 

co
nc

ep
t o

f 
pu

bl
ic

at
io

n 
in

 th
e 

co
m

m
on

 la
w

 o
f 

de
fa

m
at

io
n 

ha
s 

ne
ve

r 
in

vo
lv

ed
 a

 r
ig

id
 

re
qu

ire
m

en
t 

of
 c

on
tro

l. 
In

st
ea

d,
 t

he
 i

nq
ui

ry
 h

as
 a

lw
ay

s 
be

en
 c

on
te

xt
ua

l: 
di

d 
th

e 

de
fe

nd
an

t a
ct

 k
no

w
in

gl
y 

an
d 

w
ha

t w
er

e 
th

e 
co

ns
eq

ue
nc

es
 o

f h
is

 a
ct

io
ns

? 
(B

ro
w

n,
 a

t 

pa
ra

. 7
.3

) 
A

lth
ou

gh
 a

 f
or

m
al

 d
is

tin
ct

io
n 

ca
n 

of
 c

ou
rs

e 
be

 d
ra

w
n 

be
tw

ee
n 

re
fe

re
nc

es
 

an
d 

ot
he

r a
ct

s 
of

 p
ub

lic
at

io
n,

 th
is

 d
is

tin
ct

io
n 

ev
ad

es
 th

e 
qu

es
tio

ns
 th

at
 a

re
 a

t t
he

 h
ea

rt 

of
 th

e 
la

w
 o

f d
ef

am
at

io
n.

 W
he

re
 a

 p
er

so
n 

de
lib

er
at

el
y 

m
ak

es
 d

ef
am

at
or

y 
in

fo
rm

at
io

n 

re
ad

ily
 a

va
ila

bl
e 

th
ro

ug
h 

th
e 

cr
ea

tio
n 

of
 a

 h
yp

er
lin

k,
 th

e 
ve

ry
 ra

tio
na

le
 fo

r t
he

 to
rt 

of
 

de
fa

m
at

io
n 

co
m

es
 in

to
 p

la
y.

  

[1
02

]
B

ec
au

se
 o

f t
he

 fl
ui

di
ty

 th
at

 c
ha

ra
ct

er
iz

es
 th

e 
In

te
rn

et
 a

nd
 o

f t
he

 v
ar

ie
ty

 in
 

ty
pe

s 
of

 h
yp

er
lin

ks
, t

he
 C

ou
rt 

sh
ou

ld
 b

e 
pa

rti
cu

la
rly

 re
lu

ct
an

t t
o 

fa
sh

io
n 

a 
br

ig
ht

-li
ne

 

ru
le

. 
Th

e 
ap

pr
oa

ch
 i

t 
ad

op
ts

 m
us

t 
en

su
re

 t
ha

t 
th

e 
la

w
 i

s 
pr

op
er

ly
 a

ttu
ne

d 
to

 h
ow

 

hy
pe

rli
nk

s 
fu

nc
tio

n 
in

 p
ra

ct
ic

e 
an

d 
ho

w
 t

he
y 

m
ay

 e
vo

lv
e 

in
 t

he
 f

ut
ur

e.
 M

er
el

y 

ex
cl

ud
in

g 
hy

pe
rli

nk
s 

fr
om

 t
he

 s
co

pe
 o

f 
th

e 
pu

bl
ic

at
io

n 
ru

le
 w

ill
 h

ar
dl

y 
m

ak
e 

it 

po
ss

ib
le

 to
 a

da
pt

 th
e 

la
w

 o
f d

ef
am

at
io

n 
to

 te
ch

no
lo

gi
ca

l c
ha

ng
e.

  

[1
03

]
B

y 
ex

em
pt

in
g 

IS
Ps

 
fr

om
 

lia
bi

lit
y 

fo
r 

th
ei

r 
pa

ss
iv

e 
co

nd
uc

t, 
U

.S
. 

le
gi

sl
at

or
s 

ha
ve

, i
n 

th
e 

C
om

m
un

ic
at

io
ns

 D
ec

en
cy

 A
ct

,4
7 

U
.S

.C
. §

23
0 

(1
99

6)
, r

el
ie

d 

on
 th

e 
sa

m
e 

cr
ite

rio
n 

of
 d

el
ib

er
at

en
es

s 
th

at
 e

xi
st

s 
in

 th
e 

co
m

m
on

 la
w

 o
f d

ef
am

at
io

n.
 

N
ow

he
re

 d
oe

s 
th

e 
A

m
er

ic
an

 l
eg

is
la

tio
n 

su
gg

es
t 

th
at

 t
ho

se
 w

ho
 d

el
ib

er
at

el
y 

cr
ea

te
 

hy
pe

rli
nk

s 
to

 d
ef

am
at

or
y 

m
at

er
ia

l s
ho

ul
d 

be
 p

ro
te

ct
ed

 fr
om

 li
ab

ili
ty

. T
he

 c
as

es
 c

ite
d 

by
 m

y 
co

lle
ag

ue
 (p

ar
a.

 2
8 

of
 h

er
 re

as
on

s)
 a

ll 
de

al
 w

ith
 th

e 
im

m
un

ity
 e

nj
oy

ed
 b

y 
IS

Ps
 

an
d 

W
eb

 s
ite

 o
pe

ra
to

rs
 w

ith
 r

es
pe

ct
 to

 d
ef

am
at

or
y 

co
nt

en
t p

os
te

d 
on

 li
ne

 (
Ze

ra
n 

v.
 

Am
er

ic
a 

O
nl

in
e 

In
c.

, 1
29

 F
.3

d 
32

7 
(4

th
 C

ir.
 1

99
7)

; B
ar

re
tt 

v.
 R

os
en

th
al

, 4
0 

C
al

.4
th

 

33
 (

C
al

. 2
00

6)
; 

Fa
ir

 H
ou

si
ng

 C
ou

nc
il 

of
 S

an
 F

er
na

nd
o 

Va
lle

y 
v.

 R
oo

m
m

at
es

.C
om

 

LL
C

, 5
21

 F
.3

d 
11

57
 (9

th
 C

ir.
 2

00
8)

). 

[1
04

]
In

 t
he

 E
ng

lis
h 

ca
se

 o
f 

Is
la

m
 E

xp
o 

Lt
d 

v.
 T

he
 S

pe
ct

at
or

 (
18

28
) 

Lt
d.

,

[2
01

0]
 E

W
H

C
 2

01
1 

(Q
.B

.),
 t

he
 i

ss
ue

 w
as

 w
he

th
er

 t
he

 w
or

ds
 c

om
pl

ai
ne

d 
of

 w
er

e 

ca
pa

bl
e 

of
 r

ef
er

rin
g 

to
 t

he
 c

la
im

an
t. 

Th
e 

al
le

ge
dl

y 
de

fa
m

at
or

y 
in

fo
rm

at
io

n 
in

 t
ha

t 

ca
se

 w
as

 a
n 

on
-li

ne
 t

ex
t 

co
nt

ai
ni

ng
 f

ou
r 

hy
pe

rli
nk

s. 
In

 c
on

cl
ud

in
g 

th
at

 t
he

 w
or

ds
 

co
m

pl
ai

ne
d 

of
 w

er
e 

ca
pa

bl
e 

of
 r

ef
er

rin
g 

to
 t

he
 c

la
im

an
t, 

th
e 

co
ur

t 
re

ga
rd

ed
 t

he
 

hy
pe

rli
nk

ed
 i

nf
or

m
at

io
n 

as
 i

f 
it 

w
as

 i
nc

or
po

ra
te

d 
in

to
 t

he
 m

es
sa

ge
 c

on
ta

in
in

g 
th

e 

hy
pe

rli
nk

s. 
A

t 
a 

co
nc

ep
tu

al
 l

ev
el

, 
I 

se
e 

no
 d

iff
er

en
ce

 b
et

w
ee

n 
lo

ok
in

g 
at

 t
he

 

hy
pe

rli
nk

ed
 in

fo
rm

at
io

n 
to

 id
en

tif
y 

th
e 

de
fa

m
ed

 p
er

so
n 

an
d 

lo
ok

in
g 

at
 it

 to
 f

in
d 

th
e 



de
fa

m
at

or
y 

w
or

ds
. 

I 
ag

re
e 

w
ith

 T
ug

en
dh

at
 J

.’s
 s

ta
te

m
en

t 
in

 I
sl

am
 E

xp
o 

th
at

 t
he

 

pr
in

ci
pl

es
 a

re
 th

e 
sa

m
e.

 

[1
05

]
Fi

na
lly

, 
if 

hy
pe

rli
nk

s 
ar

e 
ex

cl
ud

ed
 f

ro
m

 t
he

 t
ra

di
tio

na
l 

co
nc

ep
tio

n 
of

 

pu
bl

ic
at

io
n,

 t
he

re
 i

s 
a 

ris
k 

th
at

 f
re

ed
om

 o
f 

ex
pr

es
si

on
 w

ill
 b

e 
fa

vo
ur

ed
 o

ve
r 

re
pu

ta
tio

na
l 

in
te

re
st

s 
de

sp
ite

 t
hi

s 
C

ou
rt’

s 
pr

on
ou

nc
em

en
t 

th
at

 t
he

y 
ar

e 
“e

qu
al

ly
 

im
po

rta
nt

” 
(H

ill
, 

at
 p

ar
a.

 1
21

). 
A

lth
ou

gh
 I

 a
gr

ee
 w

ith
 m

y 
co

lle
ag

ue
 t

ha
t 

th
e 

m
os

t 

ef
fe

ct
iv

e 
re

m
ed

y 
fo

r s
om

eo
ne

 w
ho

 h
as

 b
ee

n 
de

fa
m

ed
 o

n 
lin

e 
is

 to
 su

e 
th

e 
pe

rs
on

 w
ho

 

cr
ea

te
d 

th
e 

de
fa

m
at

or
y 

m
at

er
ia

l (
at

 p
ar

a.
 4

1)
, i

t m
ay

 n
ot

 a
lw

ay
s 

be
 p

os
si

bl
e 

to
 d

o 
so

 

in
 t

he
 c

on
te

xt
 o

f 
th

e 
In

te
rn

et
. 

A
 h

yp
er

lin
k 

ca
n 

m
ak

e 
pu

bl
ic

 w
ha

t 
w

as
 o

rig
in

al
ly

 

in
te

nd
ed

 fo
r o

nl
y 

a 
se

le
ct

 a
ud

ie
nc

e.
 M

or
eo

ve
r, 

an
on

ym
ity

 is
 e

as
y 

to
 a

ch
ie

ve
 o

n 
lin

e,
 

an
d 

w
ho

 c
re

at
ed

 t
he

 d
ef

am
at

or
y 

m
at

er
ia

l 
m

ay
 n

ot
 a

lw
ay

s 
be

 k
no

w
n.

 I
f 

no
 r

em
ed

y 

ex
is

ts
 a

ga
in

st
 “

m
er

e”
 h

yp
er

lin
ke

rs
, p

er
so

ns
 d

ef
am

ed
 o

n 
lin

e 
m

ay
 in

 m
an

y 
ca

se
s 

no
t 

be
 a

bl
e 

to
 p

ro
te

ct
 th

ei
r r

ep
ut

at
io

ns
. 

[1
06

]
In

 s
um

, a
n 

ap
pr

oa
ch

 th
at

 f
oc

us
es

 o
n 

ho
w

 a
 h

yp
er

lin
k 

m
ak

es
 d

ef
am

at
or

y 

in
fo

rm
at

io
n 

av
ai

la
bl

e 
of

fe
rs

 a
 m

or
e 

co
nt

ex
tu

al
 a

nd
 m

or
e 

nu
an

ce
d 

re
sp

on
se

 t
o 

de
ve

lo
pm

en
ts

 i
n 

co
m

m
un

ic
at

io
ns

 m
ed

ia
 t

ha
n 

m
er

el
y 

ex
cl

ud
in

g 
al

l 
hy

pe
rli

nk
s 

fr
om

 

th
e 

sc
op

e 
of

 th
e 

pu
bl

ic
at

io
n 

ru
le

.

[1
07

]
O

f c
ou

rs
e,

 p
ro

vi
ng

 th
at

 th
e 

hy
pe

rli
nk

er
 d

el
ib

er
at

el
y 

m
ad

e 
th

e 
de

fa
m

at
or

y 

co
nt

en
t r

ea
di

ly
 a

va
ila

bl
e 

w
ill

 s
at

is
fy

 o
nl

y 
th

e 
re

qu
ire

m
en

ts
 o

f t
he

 fi
rs

t c
om

po
ne

nt
 o

f 

pu
bl

ic
at

io
n.

 T
o 

sa
tis

fy
 th

e 
re

qu
ire

m
en

ts
 o

f 
th

e 
se

co
nd

 c
om

po
ne

nt
, t

he
 p

la
in

tif
f 

m
us

t 

de
m

on
st

ra
te

 t
ha

t 
a 

th
ird

 p
ar

ty
 r

ec
ei

ve
d 

an
d 

un
de

rs
to

od
 t

he
 d

ef
am

at
or

y 
in

fo
rm

at
io

n 

(M
cN

ic
ho

l, 
at

 p
. 7

04
; B

ro
w

n,
 a

t p
ar

as
. 7

.2
 a

nd
 7

.8
; G

at
le

y 
on

 L
ib

el
 a

nd
 S

la
nd

er
, a

t p
. 

16
4)

.

[1
08

]
I 

ag
re

e 
w

ith
 t

he
 C

ou
rt 

of
 A

pp
ea

l 
in

 t
he

 i
ns

ta
nt

 c
as

e 
th

at
 a

 l
eg

al
 

pr
es

um
pt

io
n 

sh
ou

ld
 n

ot
 b

e 
cr

ea
te

d 
in

 t
hi

s 
re

ga
rd

. 
Th

e 
le

gi
sl

at
ur

es
 o

f 
ce

rta
in

 

pr
ov

in
ce

s, 
in

cl
ud

in
g 

B
rit

is
h 

C
ol

um
bi

a,
 h

av
e 

cr
ea

te
d 

pr
es

um
pt

io
ns

 o
f p

ub
lic

at
io

n 
th

at
 

ap
pl

y 
to

 p
ar

tic
ul

ar
 c

om
m

un
ic

at
io

ns
 m

ed
ia

. U
nd

er
 th

e 
Li

be
l a

nd
 S

la
nd

er
 A

ct
, R

.S
.B

.C
. 

19
96

, c
. 2

63
, t

he
re

 is
 a

 p
re

su
m

pt
io

n 
of

 p
ub

lic
at

io
n 

in
 re

sp
ec

t o
f “

br
oa

dc
as

t[s
]”

 b
ut

 n
ot

 

in
 r

es
pe

ct
 o

f 
hy

pe
rli

nk
s 

(s
. 2

). 
Si

nc
e 

th
e 

le
gi

sl
at

ur
e 

ha
s 

se
en

 f
it 

to
 c

re
at

e 
a 

sp
ec

ifi
c 

pr
es

um
pt

io
n 

of
 p

ub
lic

at
io

n,
 th

e 
C

ou
rt 

sh
ou

ld
 re

fr
ai

n 
fr

om
 c

re
at

in
g 

a 
ne

w
 o

ne
.  

[1
09

]
A

bs
en

t 
a 

pr
es

um
pt

io
n 

of
 p

ub
lic

at
io

n,
 t

he
 r

eq
ui

re
m

en
ts

 o
f 

th
e 

se
co

nd
 

co
m

po
ne

nt
 o

f p
ub

lic
at

io
n 

ca
n 

be
 s

at
is

fie
d 

ei
th

er
 b

y 
ad

du
ci

ng
 d

ire
ct

 e
vi

de
nc

e 
or

, a
nd

 

th
is

 is
 m

or
e 

lik
el

y,
 b

y 
as

ki
ng

 th
e 

co
ur

t t
o 

dr
aw

 a
n 

in
fe

re
nc

e.
 In

fe
rr

in
g 

th
at

 d
ef

am
at

or
y 

in
fo

rm
at

io
n 

ha
s 

be
en

 r
ea

d 
an

d 
un

de
rs

to
od

 is
 n

ot
 n

ew
. I

n 
G

as
ki

n,
 th

e 
C

ou
rt,

 q
uo

tin
g 

G
at

le
y 

on
 L

ib
el

 a
nd

 S
la

nd
er

, o
bs

er
ve

d 
(a

t p
. 3

00
): 

 
It 

is
 n

ot
 n

ec
es

sa
ry

 fo
r t

he
 p

la
in

tif
f i

n 
ev

er
y 

ca
se

 to
 p

ro
ve

 d
ire

ct
ly

 th
at

 
th

e 
w

or
ds

 c
om

pl
ai

ne
d 

of
 w

er
e 

br
ou

gh
t t

o 
th

e 
ac

tu
al

 k
no

w
le

dg
e 

of
 s

om
e 

th
ird

 p
er

so
n.

 I
f 

he
 p

ro
ve

s 
fa

ct
s 

fr
om

 w
hi

ch
 it

 c
an

 r
ea

so
na

bl
y 

be
 in

fe
rr

ed
 

th
at

 th
e 

w
or

ds
 w

er
e 

br
ou

gh
t t

o 
th

e 
kn

ow
le

dg
e 

of
 s

om
e 

th
ird

 p
er

so
n,

 h
e 

w
ill

 e
st

ab
lis

h 
a 

pr
im

a 
fa

ci
e 

ca
se

. 

[1
10

]
In

 th
e 

co
nt

ex
t o

f a
 h

yp
er

lin
k,

 a
n 

in
fe

re
nc

e 
th

at
 a

 th
ird

 p
ar

ty
 c

lic
ke

d 
on

 th
e 

lin
k 

an
d 

re
ad

 a
nd

 u
nd

er
st

oo
d 

th
e 

lin
ke

d 
in

fo
rm

at
io

n 
w

ill
 d

ep
en

d 
on

 a
 v

ar
ie

ty
 o

f 

fa
ct

or
s, 

so
m

e 
of

 w
hi

ch
 m

ay
 o

ve
rla

p 
w

ith
 th

os
e 

co
ns

id
er

ed
 w

he
n 

de
te

rm
in

in
g 

w
he

th
er

 



th
e 

lin
ke

d 
co

nt
en

t w
as

 m
ad

e 
“r

ea
di

ly
 a

va
ila

bl
e”

. S
om

e,
 b

ut
 n

ot
 n

ec
es

sa
ril

y 
al

l, 
of

 th
e 

fa
ct

or
s 

a 
co

ur
t 

ca
n 

co
ns

id
er

 a
re

: 
w

he
th

er
 t

he
 l

in
k 

w
as

 u
se

r-
ac

tiv
at

ed
 o

r 
au

to
m

at
ic

; 

w
he

th
er

 it
 w

as
 a

 d
ee

p 
or

 a
 s

ha
llo

w
 li

nk
; w

he
th

er
 th

e 
pa

ge
 c

on
ta

in
ed

 m
or

e 
th

an
 o

ne
 

hy
pe

rli
nk

 a
nd

, i
f 

so
, w

he
re

 th
e 

im
pu

gn
ed

 li
nk

 w
as

 lo
ca

te
d 

in
 r

el
at

io
n 

to
 o

th
er

s;
 th

e 

co
nt

ex
t 

in
 w

hi
ch

 t
he

 l
in

k 
w

as
 p

re
se

nt
ed

 t
o 

us
er

s;
 t

he
 n

um
be

r 
of

 h
its

 o
n 

th
e 

pa
ge

 

co
nt

ai
ni

ng
 t

he
 h

yp
er

lin
k;

 t
he

 n
um

be
r 

of
 h

its
 o

n 
th

e 
pa

ge
 c

on
ta

in
in

g 
th

e 
lin

ke
d 

in
fo

rm
at

io
n 

(b
ot

h 
be

fo
re

 a
nd

 a
fte

r t
he

 p
ag

e 
co

nt
ai

ni
ng

 th
e 

lin
k 

w
as

 p
os

te
d)

; w
he

th
er

 

ac
ce

ss
 to

 th
e 

W
eb

 s
ite

s 
in

 q
ue

st
io

n 
w

as
 g

en
er

al
 o

r 
re

st
ric

te
d;

 w
he

th
er

 c
ha

ng
es

 w
er

e 

m
ad

e 
to

 th
e 

lin
ke

d 
in

fo
rm

at
io

n 
an

d,
 if

 s
o,

 h
ow

 th
ey

 c
or

re
la

te
 w

ith
 th

e 
nu

m
be

r o
f h

its
 

on
 th

e 
pa

ge
 c

on
ta

in
in

g 
th

at
 in

fo
rm

at
io

n;
 a

nd
 e

vi
de

nc
e 

co
nc

er
ni

ng
 th

e 
be

ha
vi

ou
r 

of
 

In
te

rn
et

 u
se

rs
.

[1
11

]
A

be
lla

 J
. i

nd
ic

at
es

 th
at

 m
er

el
y 

re
fe

rr
in

g 
to

 d
ef

am
at

or
y 

m
at

er
ia

l d
oe

s 
no

t 

co
ns

tit
ut

e 
pu

bl
ic

at
io

n 
of

 it
 (

pa
ra

. 4
2)

. I
ns

of
ar

 a
s 

th
is

 m
ea

ns
 th

at
 a

 s
im

pl
e 

re
fe

re
nc

e 

sh
ou

ld
 

no
t 

at
tra

ct
 

lia
bi

lit
y 

fo
r 

de
fa

m
at

io
n 

ab
se

nt
 

ev
id

en
ce

 
th

at
 

sa
tis

fie
s 

th
e 

re
qu

ire
m

en
ts

 o
f b

ot
h 

co
m

po
ne

nt
s o

f p
ub

lic
at

io
n 

on
 a

 b
al

an
ce

 o
f p

ro
ba

bi
lit

ie
s, 

I a
gr

ee
. 

B
ut

 i
f 

it 
m

ea
ns

 t
ha

t 
a 

si
m

pl
e 

re
fe

re
nc

e 
ca

nn
ot

 f
or

m
 t

he
 b

as
is

 f
or

 a
 f

in
di

ng
 o

f 

pu
bl

ic
at

io
n 

w
ith

ou
t a

ct
ua

lly
 e

xp
re

ss
in

g 
so

m
et

hi
ng

 d
ef

am
at

or
y,

 I 
ca

nn
ot

 a
gr

ee
. 

[1
12

]
A

s 
th

e 
C

ou
rt 

he
ld

 i
n 

G
ra

nt
, 

at
 p

ar
a.

 2
8,

 a
 p

la
in

tif
f 

in
 a

n 
ac

tio
n 

fo
r 

de
fa

m
at

io
n 

is
 re

qu
ire

d 
to

 p
ro

ve
 th

re
e 

th
in

gs
 to

 s
uc

ce
ed

: (
1)

 th
at

 th
e 

im
pu

gn
ed

 w
or

ds
 

w
er

e 
de

fa
m

at
or

y,
 (

2)
 th

at
 th

e 
w

or
ds

 r
ef

er
re

d 
to

 th
e 

pl
ai

nt
iff

 a
nd

 (
3)

 th
at

 th
ey

 w
er

e 

pu
bl

is
he

d.
 O

nc
e 

th
e 

pl
ai

nt
iff

 e
st

ab
lis

he
s 

pr
im

a 
fa

ci
e 

lia
bi

lit
y 

fo
r d

ef
am

at
io

n,
 th

e 
on

us
 

sh
ift

s 
to

 th
e 

de
fe

nd
an

t t
o 

ra
is

e 
an

y 
av

ai
la

bl
e 

de
fe

nc
es

. T
he

re
 a

re
 s

om
e 

de
fe

nc
es

 th
at

 

ar
e 

w
or

th
 d

is
cu

ss
in

g 
br

ie
fly

 in
 th

e 
co

nt
ex

t o
f h

yp
er

lin
ki

ng
. 

[1
13

]
Th

e 
C

ou
rt 

ha
s 

in
 t

he
 p

as
t 

al
lu

de
d 

to
 t

he
 e

xi
st

en
ce

 o
f 

an
 “

in
no

ce
nt

 

di
ss

em
in

at
io

n”
 d

ef
en

ce
: S

O
C

AN
. I

n 
th

at
 c

as
e,

 th
is

 d
ef

en
ce

 w
as

 d
es

cr
ib

ed
 a

s 
fo

llo
w

s 

(a
t p

ar
a.

 8
9)

: [T
]h

e 
de

fe
nc

e 
of

 i
nn

oc
en

t 
di

ss
em

in
at

io
n 

[is
] 

so
m

et
im

es
 a

va
ila

bl
e 

to
 

bo
ok

st
or

es
, l

ib
ra

rie
s, 

ne
w

s v
en

do
rs

, a
nd

 th
e 

lik
e 

w
ho

, g
en

er
al

ly
 sp

ea
ki

ng
, 

ha
ve

 
no

 
ac

tu
al

 
kn

ow
le

dg
e 

of
 

an
 

al
le

ge
d 

lib
el

, 
ar

e 
aw

ar
e 

of
 

no
 

ci
rc

um
st

an
ce

s 
to

 p
ut

 th
em

 o
n 

no
tic

e 
to

 s
us

pe
ct

 a
 li

be
l, 

an
d 

co
m

m
itt

ed
 n

o 
ne

gl
ig

en
ce

 in
 fa

ili
ng

 to
 fi

nd
 o

ut
 a

bo
ut

 th
e 

lib
el

. 

[1
14

]
In

 m
y 

vi
ew

, t
he

 in
no

ce
nt

 d
is

se
m

in
at

io
n 

de
fe

nc
e 

sh
ou

ld
 b

e 
m

ad
e 

av
ai

la
bl

e 

to
 h

yp
er

lin
ke

rs
, p

ro
vi

de
d 

th
at

 th
e 

cr
ite

ria
 m

en
tio

ne
d 

in
 S

O
C

AN
ar

e 
sa

tis
fie

d.
 T

he
re

 

ar
e 

go
od

 r
ea

so
ns

 f
or

 s
o 

ho
ld

in
g.

 H
yp

er
lin

ke
rs

 h
av

e 
no

t 
cr

ea
te

d 
or

 d
ev

el
op

ed
 t

he
 

in
fo

rm
at

io
n 

to
 w

hi
ch

 th
ey

 li
nk

. M
or

eo
ve

r, 
al

th
ou

gh
 th

e 
cr

ea
tio

n 
of

 a
 h

yp
er

lin
k 

m
ay

 

of
te

n 
be

 a
 d

el
ib

er
at

e 
ac

t t
ha

t m
ak

es
 th

e 
cr

ea
to

r’
s 

ro
le

 m
or

e 
th

an
 a

 p
as

si
ve

 o
ne

, t
he

 

hy
pe

rli
nk

er
 o

fte
n 

ha
s 

lit
tle

 c
on

tro
l, 

if 
an

y,
 o

ve
r t

he
 li

nk
ed

 in
fo

rm
at

io
n.

 T
hi

s 
la

st
 p

oi
nt

 

is
 s

ig
ni

fic
an

t g
iv

en
 th

e 
dy

na
m

ic
 n

at
ur

e 
of

 th
e 

In
te

rn
et

. A
 h

yp
er

lin
k 

m
ay

 o
rig

in
al

ly
 b

e 

cr
ea

te
d 

to
 li

nk
 to

 in
fo

rm
at

io
n 

th
at

 is
 n

ot
 d

ef
am

at
or

y,
 b

ut
 th

e 
lin

ke
d 

in
fo

rm
at

io
n 

m
ay

 

su
bs

eq
ue

nt
ly

 b
e 

al
te

re
d 

so
 a

s 
to

 b
ec

om
e 

de
fa

m
at

or
y 

w
ith

ou
t 

th
e 

hy
pe

rli
nk

er
’s

 

kn
ow

le
dg

e.
 In

 su
ch

 c
irc

um
st

an
ce

s, 
pr

ov
id

ed
 th

at
 th

e 
cr

ite
ria

 m
en

tio
ne

d 
in

 S
O

C
AN

 a
re

 

sa
tis

fie
d,

 t
he

 i
nn

oc
en

t 
di

ss
em

in
at

io
n 

de
fe

nc
e 

sh
ou

ld
 o

pe
ra

te
 u

nt
il 

th
e 

m
om

en
t 

th
e 

hy
pe

rli
nk

er
 b

ec
om

es
 a

w
ar

e 
th

at
 h

e 
or

 s
he

 i
s 

no
w

 l
in

ki
ng

 t
o 

al
le

ge
dl

y 
de

fa
m

at
or

y 



in
fo

rm
at

io
n.

 I
f 

th
is

 d
ef

en
ce

 w
er

e 
w

id
el

y 
av

ai
la

bl
e,

 i
t 

sh
ou

ld
 d

is
su

ad
e 

ov
er

ea
ge

r 

lit
ig

an
ts

 fr
om

 h
av

in
g 

a 
ch

ill
in

g 
ef

fe
ct

 o
n 

hy
pe

rli
nk

in
g 

on
 th

e 
In

te
rn

et
.

[1
15

]
Ev

en
 w

he
n 

th
e 

in
no

ce
nt

 d
is

se
m

in
at

io
n 

de
fe

nc
e 

is
 n

ot
 a

va
ila

bl
e 

to
 

hy
pe

rli
nk

er
s, 

ot
he

r d
ef

en
ce

s 
m

ay
 a

pp
ly

, s
uc

h 
as

 th
os

e 
of

 fa
ir 

co
m

m
en

t (
W

IC
) a

nd
 o

f 

re
sp

on
si

bl
e 

co
m

m
un

ic
at

io
n 

on
 m

at
te

rs
 o

f p
ub

lic
 in

te
re

st
 (G

ra
nt

). 
In

 G
ra

nt
, t

he
 C

ou
rt,

 

qu
ot

in
g

Ja
m

ee
l v

. W
al

l S
tr

ee
t J

ou
rn

al
 E

ur
op

e 
SP

RL
, [

20
06

] U
K

H
L 

44
, [

20
07

] 1
 A

.C
. 

35
9,

 a
t p

ar
a.

 5
4,

 m
ad

e 
th

e 
la

tte
r d

ef
en

ce
 a

va
ila

bl
e 

“t
o 

an
yo

ne
 w

ho
 p

ub
lis

he
s 

m
at

er
ia

l 

of
 p

ub
lic

 in
te

re
st

 in
 a

ny
 m

ed
iu

m
” 

(a
t p

ar
a.

 9
6)

. M
or

eo
ve

r, 
it 

de
fin

ed
 th

e 
co

nc
ep

t o
f 

“p
ub

lic
 in

te
re

st
” 

ex
pa

ns
iv

el
y 

(a
t p

ar
a.

 1
06

): 

 
Pu

bl
ic

 i
nt

er
es

t 
is

 n
ot

 c
on

fin
ed

 t
o 

pu
bl

ic
at

io
ns

 o
n 

go
ve

rn
m

en
t 

an
d 

po
lit

ic
al

 m
at

te
rs

, 
as

 i
t 

is
 i

n 
A

us
tra

lia
 a

nd
 N

ew
 Z

ea
la

nd
.  

N
or

 i
s 

it 
ne

ce
ss

ar
y 

th
at

 t
he

 p
la

in
tif

f 
be

 a
 “

pu
bl

ic
 f

ig
ur

e”
, 

as
 i

n 
th

e 
A

m
er

ic
an

 
ju

ris
pr

ud
en

ce
 s

in
ce

 S
ul

liv
an

.  
B

ot
h 

qu
al

ifi
ca

tio
ns

 c
as

t t
he

 p
ub

lic
 in

te
re

st
 

to
o 

na
rr

ow
ly

. 
Th

e 
pu

bl
ic

 h
as

 a
 g

en
ui

ne
 s

ta
ke

 i
n 

kn
ow

in
g 

ab
ou

t 
m

an
y 

m
at

te
rs

, r
an

gi
ng

 f
ro

m
 s

ci
en

ce
 a

nd
 th

e 
ar

ts
 to

 th
e 

en
vi

ro
nm

en
t, 

re
lig

io
n,

 
an

d 
m

or
al

ity
. T

he
 d

em
oc

ra
tic

 in
te

re
st

 in
 s

uc
h 

w
id

e-
ra

ng
in

g 
pu

bl
ic

 d
eb

at
e 

m
us

t b
e 

re
fle

ct
ed

 in
 th

e 
ju

ris
pr

ud
en

ce
. 

[1
16

]
Th

es
e 

de
fe

nc
es

, w
he

n 
av

ai
la

bl
e,

 w
ou

ld
 e

na
bl

e 
th

e 
hy

pe
rli

nk
er

 to
 ju

st
ify

 

hi
s o

r h
er

 c
on

du
ct

 a
nd

 a
vo

id
 li

ab
ili

ty
.

[1
17

]
It 

sh
ou

ld
 b

e 
ev

id
en

t t
ha

t t
he

 la
w

 o
f d

ef
am

at
io

n,
 v

ie
w

ed
 a

s 
a 

w
ho

le
, i

s 
th

e 

re
su

lt 
of

 a
 s

us
ta

in
ed

 e
ff

or
t t

o 
m

ai
nt

ai
n 

a 
ba

la
nc

e 
be

tw
ee

n 
th

e 
pr

ot
ec

tio
n 

of
 re

pu
ta

tio
n 

an
d 

fr
ee

do
m

 o
f 

ex
pr

es
si

on
. 

A
n 

ap
pr

oa
ch

 t
ha

t 
lim

its
 t

he
 d

is
cu

ss
io

n 
to

 t
he

 f
ac

t 
th

at
 

w
ha

t i
s 

in
 is

su
e 

is
 a

 re
fe

re
nc

e 
an

d 
di

sr
eg

ar
ds

 th
e 

co
nt

ex
t, 

in
cl

ud
in

g 
th

e 
na

tu
re

 o
f t

he
 

re
fe

re
nc

e 
an

d 
th

e 
va

rio
us

 a
sp

ec
ts

 o
f t

he
 la

w
 o

f d
ef

am
at

io
n,

 is
 to

o 
na

rr
ow

. I
n 

m
y 

vi
ew

, 

th
e 

qu
es

tio
n 

of
 p

ub
lic

at
io

n 
m

us
t b

e 
ap

pr
oa

ch
ed

 fr
om

 a
 w

id
er

 p
er

sp
ec

tiv
e,

 b
ea

rin
g 

in
 

m
in

d 
th

e 
in

cr
em

en
ta

l a
dj

us
tm

en
ts

 m
ad

e 
to

 th
e 

la
w

 o
f d

ef
am

at
io

n 
in

 re
ce

nt
 y

ea
rs

 (e
.g

., 

W
IC

an
d 

G
ra

nt
). 

M
or

eo
ve

r, 
an

y 
fu

rth
er

 a
dj

us
tm

en
ts

 to
 d

ef
am

at
io

n 
la

w
 sh

ou
ld

 a
ls

o 
be

 

m
ad

e 
in

cr
em

en
ta

lly
, 

no
t 

by
 w

ay
 o

f 
a 

sw
ee

pi
ng

 d
ec

la
ra

tio
n 

th
at

 t
re

at
s 

al
l 

fo
rm

s 
of

 

re
fe

re
nc

e 
al

ik
e 

an
d 

ru
le

s 
ou

t 
th

e 
po

ss
ib

ili
ty

 o
f 

a 
re

fe
re

nc
e 

to
 d

ef
am

at
or

y 
m

at
er

ia
l 

su
pp

or
tin

g 
a 

fin
di

ng
 o

f p
ub

lic
at

io
n.

V
.  

A
pp

lic
at

io
n

[1
18

]
M

r. 
N

ew
to

n 
ad

m
its

 th
at

 h
e 

cr
ea

te
d 

th
e 

tw
o 

hy
pe

rli
nk

s w
hi

ch
 re

fe
r r

ea
de

rs
 

to
 th

e 
al

le
ge

dl
y 

de
fa

m
at

or
y 

in
fo

rm
at

io
n.

  

[1
19

]
M

r. 
N

ew
to

n’
s 

in
vo

lv
em

en
t i

n 
cr

ea
tin

g 
th

e 
hy

pe
rli

nk
s 

ca
nn

ot
 b

e 
de

sc
rib

ed
 

as
 a

 p
as

si
ve

 in
st

ru
m

en
ta

l r
ol

e 
eq

ui
va

le
nt

 to
 th

at
 o

f a
 m

er
e 

co
nd

ui
t, 

su
ch

 a
s a

n 
IS

P 
or

 a
 

te
le

ph
on

e 
ca

rr
ie

r. 
H

is
 a

ct
s 

w
er

e 
de

lib
er

at
e.

 M
or

eo
ve

r, 
it 

is
 c

om
m

on
 g

ro
un

d 
th

at
 th

e 

al
le

ge
dl

y 
de

fa
m

at
or

y 
in

fo
rm

at
io

n 
to

 w
hi

ch
 M

r. 
N

ew
to

n 
lin

ke
d 

w
as

 a
va

ila
bl

e 
to

 

In
te

rn
et

 u
se

rs
 i

n 
a 

co
m

pr
eh

en
si

bl
e 

fo
rm

, 
an

d 
w

ith
ou

t 
re

st
ric

tio
ns

. 
Th

e 
qu

es
tio

n 
is

 

w
he

th
er

 th
e 

in
fo

rm
at

io
n 

w
as

 re
ad

ily
 a

va
ila

bl
e.

 

[1
20

]
Th

e 
fir

st
 li

nk
 “

O
pe

nP
ol

iti
cs

.c
a ”

 w
as

 a
 s

ha
llo

w
 li

nk
 to

 th
e 

O
pe

n 
Po

lit
ic

s 

W
eb

 s
ite

. T
he

 e
vi

de
nc

e 
in

di
ca

te
s 

th
at

 to
 c

on
su

lt 
th

e 
al

le
ge

dl
y 

de
fa

m
at

or
y 

ar
tic

le
s 

on
 

th
at

 W
eb

 s
ite

,  
In

te
rn

et
 u

se
rs

 w
ho

 i
ni

tia
lly

 c
lic

ke
d 

on
 t

he
 s

ha
llo

w
 l

in
k 

w
ou

ld
 t

he
n 

ha
ve

 h
ad

 to
 ta

ke
 fu

rth
er

 a
ct

io
n 

(i.
e.

 c
lic

k 
on

 o
th

er
 li

nk
s)

 to
 lo

ca
te

 th
em

. 



[1
21

]
Th

e 
se

co
nd

 l
in

k,
 “

W
ay

ne
 C

ro
ok

es
”,

 w
as

 a
 d

ee
p 

lin
k 

to
 a

n 
ar

tic
le

 o
n 

w
w

w
.U

SG
ov

er
ne

tic
s.c

om
 th

at
 M

r. 
C

ro
ok

es
 a

ls
o 

al
le

ge
s 

to
 b

e 
de

fa
m

at
or

y.
 C

lic
ki

ng
 

on
 th

e 
lin

k 
w

ou
ld

 ta
ke

 a
 u

se
r d

ire
ct

ly
 to

 th
e 

al
le

ge
dl

y 
de

fa
m

at
or

y 
in

fo
rm

at
io

n.
 

[1
22

]
B

ot
h 

of
 th

es
e 

hy
pe

rli
nk

s 
ap

pe
ar

ed
 in

 a
n 

ar
tic

le
 e

nt
itl

ed
 “

Fr
ee

 S
pe

ec
h 

in
 

C
an

ad
a”

, w
hi

ch
 c

on
ta

in
ed

 f
iv

e 
ot

he
r 

hy
pe

rli
nk

s. 
Th

e 
ar

tic
le

 d
ea

lt 
w

ith
 f

re
e 

sp
ee

ch
 

an
d 

de
fa

m
at

io
n 

la
w

, 
an

d 
re

fe
rr

ed
 t

o 
la

w
su

its
 c

on
ce

rn
in

g 
th

es
e 

is
su

es
. 

Th
er

e 
w

er
e 

1,
78

8 
hi

ts
 o

n 
it 

be
tw

ee
n 

Ju
ly

 1
8,

 2
00

6,
 w

he
n 

it 
w

as
 c

re
at

ed
, a

nd
 F

eb
ru

ar
y 

1,
 2

00
8.

 

[1
23

]
Th

er
e 

is
 n

ot
hi

ng
 in

 th
e 

re
co

rd
 th

at
 in

di
ca

te
s 

w
he

th
er

 a
ny

on
e 

ot
he

r 
th

an
 

M
r. 

C
ro

ok
es

 c
lic

ke
d 

on
 a

ny
 o

f t
he

 li
nk

s. 
N

or
 is

 th
er

e 
an

y 
in

fo
rm

at
io

n,
 fr

om
 a

ny
 p

oi
nt

 

in
 ti

m
e,

 o
n 

th
e 

nu
m

be
r o

f h
its

 o
n 

th
e 

W
eb

 p
ag

es
 c

on
ta

in
in

g 
th

e 
al

le
ge

dl
y 

de
fa

m
at

or
y 

st
at

em
en

ts
. A

nd
 n

o 
ev

id
en

ce
 h

as
 b

ee
n 

pr
es

en
te

d 
re

ga
rd

in
g 

th
e 

be
ha

vi
ou

r 
of

 I
nt

er
ne

t 

us
er

s.

[1
24

]
H

av
in

g 
re

ga
rd

 to
 th

e 
to

ta
lit

y 
of

 th
e 

ci
rc

um
st

an
ce

s, 
I 

am
 n

ot
 p

re
pa

re
d 

to
 

in
fe

r 
in

 t
hi

s 
ca

se
 t

ha
t 

th
e 

lin
k 

to
 t

he
 O

pe
n 

Po
lit

ic
s 

W
eb

 s
ite

 m
ad

e 
th

e 
de

fa
m

at
or

y 

co
nt

en
t r

ea
di

ly
 a

va
ila

bl
e.

 B
ec

au
se

 th
is

 w
as

 a
 s

ha
llo

w
 li

nk
, t

he
 r

ea
de

r 
w

ou
ld

 h
av

e 
to

 

ta
ke

 f
ur

th
er

 a
ct

io
n 

in
 o

rd
er

 t
o 

fin
d 

th
e 

de
fa

m
at

or
y 

m
at

er
ia

l. 
Ex

ac
tly

 w
ha

t 
ac

tio
n 

w
ou

ld
 h

av
e 

be
en

 n
ec

es
sa

ry
 i

s 
un

cl
ea

r, 
bu

t 
th

e 
ev

id
en

ce
 i

nd
ic

at
es

 t
ha

t 
th

e 
va

rio
us

 

ar
tic

le
s 

w
er

e 
no

t p
la

ce
d 

on
 th

e 
si

te
’s

 h
om

e 
pa

ge
 a

nd
 th

at
 th

ey
 h

ad
 s

ep
ar

at
e 

ad
dr

es
se

s. 

Th
is

 c
on

st
itu

te
d 

a 
m

ea
ni

ng
fu

l 
ba

rr
ie

r 
to

 t
he

 r
ec

ei
pt

, b
y 

a 
th

ird
 p

ar
ty

, o
f 

th
e 

lin
ke

d 

in
fo

rm
at

io
n.

 I
ns

of
ar

 a
s 

M
r. 

C
ro

ok
es

’ 
de

fa
m

at
io

n 
ac

tio
n 

ag
ai

ns
t 

M
r. 

N
ew

to
n 

is
 

pr
em

is
ed

 o
n 

th
is

 h
yp

er
lin

k,
 it

 c
an

no
t s

uc
ce

ed
. 

[1
25

]
H

ow
ev

er
, I

 a
m

 p
re

pa
re

d 
to

 i
nf

er
 t

ha
t 

th
e 

“W
ay

ne
 C

ro
ok

es
” 

lin
k 

to
 t

he
 

al
le

ge
dl

y 
de

fa
m

at
or

y 
ar

tic
le

 o
n 

w
w

w
.U

SG
ov

er
ne

tic
s.c

om
 d

id
 m

ak
e 

th
e 

co
nt

en
t 

of
 

th
at

 a
rti

cl
e 

re
ad

ily
 a

va
ila

bl
e.

  
It 

w
as

 a
 d

ee
p 

lin
k.

 A
ll 

th
e 

re
ad

er
 h

ad
 t

o 
do

 t
o 

ga
in

 

ac
ce

ss
 t

o 
th

e 
ar

tic
le

 w
as

 t
o 

cl
ic

k 
on

 t
he

 l
in

k.
 T

he
 e

ff
or

t 
re

qu
ire

d 
to

 d
o 

th
is

 i
s 

no
t 

si
gn

ifi
ca

nt
ly

 d
iff

er
en

t f
ro

m
 th

e 
ef

fo
rt 

th
at

 w
ou

ld
 b

e 
re

qu
ire

d 
to

 m
ov

e 
up

 o
r d

ow
n 

th
e 

sa
m

e 
pa

ge
 t

o 
re

ad
 t

he
 a

rti
cl

e.
 A

 s
in

gl
e 

cl
ic

k 
do

es
 n

ot
 c

on
st

itu
te

 a
 b

ar
rie

r 
to

 t
he

 

av
ai

la
bi

lit
y 

of
 th

e 
m

at
er

ia
l. 

Th
us

, M
r. 

C
ro

ok
es

 h
as

 s
at

is
fie

d 
th

e 
re

qu
ire

m
en

ts
 o

f 
th

e 

fir
st

 c
om

po
ne

nt
 o

f 
pu

bl
ic

at
io

n 
on

 a
 b

al
an

ce
 o

f 
pr

ob
ab

ili
tie

s 
w

he
re

 t
hi

s 
lin

k 
is

 

co
nc

er
ne

d.

[1
26

]
O

n 
th

e 
se

co
nd

 c
om

po
ne

nt
 o

f 
pu

bl
ic

at
io

n,
 I

 a
gr

ee
 w

ith
 t

he
 C

ou
rt 

of
 

A
pp

ea
l, 

w
hi

ch
 w

as
 u

na
ni

m
ou

s 
on

 t
hi

s 
po

in
t, 

th
at

 t
he

 c
ou

rts
 s

ho
ul

d 
no

t 
cr

ea
te

 a
 

pr
es

um
pt

io
n 

of
 p

ub
lic

at
io

n 
w

ith
 re

sp
ec

t t
o 

hy
pe

rli
nk

s. 
A

s 
I m

en
tio

ne
d 

ab
ov

e,
 a

nd
 a

s 

Pr
ow

se
 J

.A
. e

xp
la

in
ed

 (a
t p

ar
a.

 4
1)

, t
he

 c
re

at
io

n 
of

 a
 n

ew
 p

re
su

m
pt

io
n 

in
 th

is
 fi

el
d 

is
 

a 
m

at
te

r t
ha

t w
ou

ld
 b

e 
be

tte
r l

ef
t t

o 
th

e 
le

gi
sl

at
ur

e.

[1
27

]
Th

e 
de

te
rm

in
at

iv
e 

qu
es

tio
n 

is
 th

er
ef

or
e 

w
he

th
er

 M
r. 

C
ro

ok
es

 h
as

 p
ro

ve
n 

fa
ct

s 
fr

om
 w

hi
ch

 i
t 

ca
n 

re
as

on
ab

ly
 b

e 
in

fe
rr

ed
 t

ha
t 

th
e 

al
le

ge
dl

y 
de

fa
m

at
or

y 

in
fo

rm
at

io
n 

w
as

 b
ro

ug
ht

 to
 th

e 
kn

ow
le

dg
e 

of
 so

m
e 

th
ird

 p
er

so
n.

 O
n 

th
is

 p
oi

nt
, I

 a
gr

ee
 

w
ith

 t
he

 m
aj

or
ity

 o
f 

th
e 

C
ou

rt 
of

 A
pp

ea
l 

th
at

 t
he

 e
vi

de
nc

e 
in

 t
hi

s 
ca

se
 d

oe
s 

no
t 

su
pp

or
t s

uc
h 

an
 in

fe
re

nc
e.

 I 
co

m
e 

to
 th

is
 c

on
cl

us
io

n 
m

in
df

ul
 o

f t
he

 In
te

rn
et

 c
on

te
xt

, 

th
e 

na
tu

re
 o

f M
r. 

N
ew

to
n’

s a
rti

cl
e,

 th
e 

w
ay

 th
e 

va
rio

us
 li

nk
s w

er
e 

pr
es

en
te

d,
 th

e 
fa

ct
s 

th
at

 t
he

 “
W

ay
ne

 C
ro

ok
es

” 
lin

k 
w

as
 t

he
 t

hi
rd

 o
f 

se
ve

n 
lin

ks
 c

on
ta

in
ed

 i
n 

M
r. 



N
ew

to
n’

s 
ar

tic
le

 a
nd

 th
at

 a
t l

ea
st

 o
ne

 s
ha

llo
w

 li
nk

 a
pp

ea
re

d 
be

fo
re

 it
, a

nd
 th

e 
nu

m
be

r 

of
 h

its
 o

n 
th

e 
ar

tic
le

 b
et

w
ee

n 
Ju

ly
 1

8,
 2

00
6,

 a
nd

 F
eb

ru
ar

y 
1,

 2
00

8.
 N

um
be

rs
 ta

ke
 o

n 
a 

di
ff

er
en

t m
ea

ni
ng

 in
 th

e 
co

nt
ex

t o
f t

he
 In

te
rn

et
. T

he
 n

um
be

r o
f h

its
 o

n 
M

r. 
N

ew
to

n’
s 

ar
tic

le
 —

 1
,7

88
 —

 i
n 

th
e 

18
-m

on
th

 p
er

io
d 

do
es

 n
ot

 p
ro

vi
de

 a
 s

uf
fic

ie
nt

 b
as

is
 f

or
 

co
nc

lu
di

ng
 t

ha
t 

ou
t 

of
 t

he
 s

ev
en

 h
yp

er
lin

ks
, s

om
eo

ne
 h

as
 b

ot
h 

cl
ic

ke
d 

on
 t

he
 o

nl
y 

lin
k 

th
at

 m
ad

e 
th

e 
de

fa
m

at
or

y 
in

fo
rm

at
io

n 
re

ad
ily

 a
va

ila
bl

e 
an

d 
re

ad
 th

at
 in

fo
rm

at
io

n.
 

[1
28

]
 In

 In
te

rn
et

 la
w

, a
s 

it 
pr

es
en

tly
 s

ta
nd

s, 
a 

ba
re

 n
um

be
r o

f h
its

 w
ill

 te
ll 

th
e 

tri
er

 o
f f

ac
t v

er
y 

lit
tle

. A
s t

he
 m

aj
or

ity
 o

f t
he

 C
ou

rt 
of

 A
pp

ea
l n

ot
ed

 (a
t p

ar
a.

 9
2)

: 

In
 th

e 
co

nt
ex

t o
f 

in
te

rn
et

 li
fe

, w
e 

ha
ve

 n
o 

w
ay

 to
 a

ss
es

s 
th

e 
vo

lu
m

e 
of

 
“h

its
” 

he
re

 c
om

pa
re

d 
to

 th
e 

no
rm

, t
he

 u
su

al
 b

eh
av

io
ur

 o
f i

nt
er

ne
t r

ea
de

rs
 

or
 “

su
rf

er
s”

, 
or

 t
he

 j
ur

is
di

ct
io

n 
in

 w
hi

ch
 t

he
y 

re
si

de
. 

Th
e 

co
nc

lu
si

on
 

dr
aw

n 
by

 m
y 

co
lle

ag
ue

 is
, w

ith
 re

sp
ec

t, 
ta

nt
am

ou
nt

 to
 a

 p
re

su
m

pt
io

n 
th

at
 

in
 th

e 
ca

se
 o

f a
 w

eb
si

te
 a

cc
es

se
d 

to
 a

ny
 s

ig
ni

fic
an

t e
xt

en
t, 

th
er

e 
ha

s 
be

en
 

co
m

m
un

ic
at

io
n 

of
 th

e 
of

fe
ns

iv
e 

m
at

er
ia

l. 
…

 T
he

re
 m

ay
 b

e 
ca

se
s i

n 
w

hi
ch

 
m

or
e 

is
 k

no
w

n 
su

pp
or

tin
g 

su
ch

 a
n 

in
fe

re
nc

e,
 b

ut
 su

ch
 is

 n
ot

 th
e 

ca
se

 h
er

e 
w

he
re

 a
ll 

th
at

 is
 b

ef
or

e 
us

 is
 th

e 
ba

ld
 n

um
be

r o
f h

its
. I

n 
m

y 
vi

ew
 th

er
e 

is
 

an
 in

su
ff

ic
ie

nt
 b

as
is

 u
po

n 
w

hi
ch

 to
 m

ak
e 

su
ch

 a
n 

in
fe

re
nc

e 
. .

 . 
. 
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]
B

ec
au

se
 M

r. 
C

ro
ok

es
 h

as
 n

ot
 e

st
ab

lis
he

d 
fa

ct
s 

su
pp

or
tin

g 
th

e 
se

co
nd

 

co
m

po
ne

nt
 o

f p
ub

lic
at

io
n,

 h
e 

ca
nn

ot
 s

uc
ce

ed
 in

 h
is

 d
ef

am
at

io
n 

ac
tio

n 
w

ith
 re

sp
ec

t t
o 

ei
th

er
 o

f t
he

 im
pu

gn
ed

 h
yp

er
lin

ks
. 

[1
30

]
A

s 
a 

fin
al

 c
om

m
en

t, 
I w

ou
ld

 p
oi

nt
 o

ut
 th

at
, e

ve
n 

if 
M

r. 
N

ew
to

n 
ha

d 
be

en
 

fo
un

d
pr

im
a 

fa
ci

e 
to

 b
e 

lia
bl

e 
fo

r 
de

fa
m

at
io

n,
 h

e 
co

ul
d 

lik
el

y,
 h

av
in

g 
re

ga
rd

 to
 th

e 

re
co

rd
 b

ef
or

e 
th

e 
C

ou
rt,

 h
av

e 
ra

is
ed

 o
ne

 o
f t

he
 e

xi
st

in
g 

de
fe

nc
es

, g
iv

en
 th

at
 h

is
 a

rti
cl

e 

co
nc

er
ne

d 
m

at
te

rs
 th

at
 w

er
e 

ar
gu

ab
ly

 o
f p

ub
lic

 in
te

re
st

. I
 c

on
cl

ud
e 

th
at

 th
e 

hy
pe

rli
nk

s 

at
 i

ss
ue

 i
n 

th
is

 c
as

e 
di

d 
no

t 
re

su
lt 

in
 p

ub
lic

at
io

n 
of

 t
he

 i
nf

or
m

at
io

n 
to

 w
hi

ch
 t

he
y 

re
fe

rr
ed

 th
e 

re
ad

er
, a

nd
 I 

w
ou

ld
 th

er
ef

or
e 

di
sm

is
s t

he
 a

pp
ea

l w
ith

 c
os

ts
. 

Ap
pe

al
 d

is
m

is
se

d 
w

ith
 c

os
ts

.

 
So

lic
ito

rs
 fo

r t
he

 a
pp

el
la

nt
s:

  S
te

w
ar

t, 
Au

lin
ge

r &
 C

om
pa

ny
, V

an
co

uv
er

. 

 
So

lic
ito

rs
 fo

r t
he

 re
sp

on
de

nt
:  

O
w

en
 B

ir
d 

La
w

 C
or

po
ra

tio
n,

 V
an

co
uv

er
. 

 
So

lic
ito

rs
 

fo
r 

th
e 

in
te

rv
en

er
 

th
e 

C
an

ad
ia

n 
C

iv
il 

Li
be

rt
ie

s 

As
so

ci
at

io
n:

  T
or

ys
, T

or
on

to
. 

 
So

lic
ito

rs
 f

or
 t

he
 i

nt
er

ve
ne

r 
th

e 
Sa

m
ue

ls
on

-G
lu

sh
ko

 C
an

ad
ia

n 
In

te
rn

et
 

Po
lic

y 
an

d 
Pu

bl
ic

 In
te

re
st

 C
lin

ic
:  

G
ow

lin
g 

La
fle

ur
 H

en
de

rs
on

, O
tta

w
a.

 

 
So

lic
ito

rs
 fo

r 
th

e 
in

te
rv

en
er

 N
et

C
oa

lit
io

n:
  L

en
cz

ne
r 

Sl
ag

ht
 R

oy
ce

 S
m

ith
 

G
ri

ffi
n,

 T
or

on
to

. 

 
So

lic
ito

rs
 

fo
r 

th
e 

in
te

rv
en

er
 

th
e 

Br
iti

sh
 

C
ol

um
bi

a 
C

iv
il 

Li
be

rt
ie

s 

As
so

ci
at

io
n:

  B
la

ke
, C

as
se

ls
 &

 G
ra

yd
on

, V
an

co
uv

er
. 



 
So

lic
ito

rs
 f

or
 t

he
 i

nt
er

ve
ne

rs
 t

he
 C

an
ad

ia
n 

N
ew

sp
ap

er
 A

ss
oc

ia
tio

n,
 A

d 

ID
EM

/C
an

ad
ia

n 
M

ed
ia

 
La

w
ye

rs
 

As
so

ci
at

io
n,

 
M

ag
az

in
es

 
C

an
ad

a,
 

C
an

ad
ia

n 

Jo
ur

na
lis

ts
 f

or
 F

re
e 

Ex
pr

es
si

on
, 

th
e 

W
ri

te
rs

’ 
U

ni
on

 o
f 

Ca
na

da
, 

th
e 

Pr
of

es
si

on
al

 

W
ri

te
rs

 
As

so
ci

at
io

n 
of

 
C

an
ad

a,
 

PE
N

 
C

an
ad

a 
an

d 
th

e 
C

an
ad

ia
n 

Pu
bl

is
he

rs
’ 

C
ou

nc
il:

  F
ar

ri
s, 

Va
ug

ha
n,

 W
ill

s &
 M

ur
ph

y,
 V

an
co

uv
er

. 



Robert’s Rules of Order Summary Sheet 

Motion 

Seconded 

Discussion 

Questions of 
Clarification 

ONLY questions to clarify 
wording and interpretations 

Amendment 
Motion to Amend Original 

motion 

Call the 
Question 

Seconded 

Discussion 

Call the 
Question 

Questions of 
Clarification 

ONLY questions to clarify 
wording and interpretations 

Seconded 

Discussion 

Call the Question 

Amendment 
Motion to Amend 

Amendment 

Committee of the 

Whole 
Robert’s Rules no longer apply 

In-Camera Session 
Robert’s Rules Apply 

Questions of 
Clarification 

ONLY questions to clarify 
wording and interpretations 

 

 

 

 

 

Things to Remember: 

 You must only “Call the Question” if 

attempting to move to a vote BEFORE the 

speaker’s list in “Discussion” has cleared 

 You can move to an “In Camera” or 

“Committee of the Whole” session from any 

level of “Discussion” 

 “Questions of Clarification” does not 

encompass all types of questions, only those 

for clarification of wording or vagueness 

 “In Camera” session has minutes taken, but 

they are not publicly published 

 “Committee of the Whole” has no minutes 

taken 

 

 

 

 

Hand Gestures 

 

Index Finger Raised 

New Point 

 

Two Fingers Raised 

Direct Response 

 

Pinky Finger Raised 

Point of Order (Often 

misused) Includes: 

 Correction of fact 

 Action item (lights too 

low, microphone 

malfunction) 

 Acknowledgement of 

unjust or offensive 

comment 

 

One Finger Raised, 

Motioning in a Circle 

The Argument is circular and 

discussion should move on.  

 Not usually necessary as 

the Speaker will call out 

a circular argument 

Vote 

Vote 

Vote 

Owner
Text Box
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